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The U.S. Department of Labor’s Wage and Hour Division (WHD)
administers and enforces some of the nation’s most comprehensive
federal labor laws, and conducts investigations to determine
compliance. These laws cover most employment throughout

the United States and its territories, including most agricultural
employment.

This guide provides agricultural employers with basic information
about compliance with federal labor law. WHD administers and
enforces the law without regard to the immigration status of
employers or workers.

The Department of Labor offers this guide as a public service. The
guide contains general information and does not carry the force of law
or legal opinion. The United States Gode, the Federal Register, and the
Code of Federal Regulations remain the official sources for statutory
and regulatory information.

Many states also enforce similar labor laws; employers must comply
with all federal and state laws that apply to them.
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WORKING TERMS AND CONDITIONS

Every agricultural employee must receive information about the working
terms and conditions of the job. Employers have different obligations for
different types of workers.

m If the worker lives permanently in the area, the employer is only required
to tell him or her about the job, unless the worker asks for a written copy
of the contract.

m If the worker does not live in the area permanently, the employer is
required to give him or her a written contract of terms and conditions
when recruited.

The contract must be in writing, and in a language the employee
understands. The written contract must include:

m The location of the work
M The time period the work will cover

m The type of work, including the crops to be harvested
4





m The wage rates, including any piece rates
m Any benefits, such as housing or transportation, and the cost, if any

= Whether workers’ compensation or state unemployment insurance is
provided (and information about the workers’ compensation)

m The existence of any employee-initiated work stoppage or slowdown at the
worksite

m Whether the grower or its agents will receive any commissions or other
benefits from any sales made to the workers

m Any other working terms or conditions

If at any time during employment any employee asks for a written copy of
the contract, the employer must provide it.

Employers must display the yellow Department of Labor Migrant and
Seasonal Worker Protection Act (MSPA) poster in a conspicuous place at
the worksite. This poster describes the rights and protections employers
must provide to workers.

3
o
X
)
=z
(2]
—
m
)
=
(7]
>
Z
o
(¢}
[e]
Z
o
:'
o
=z
(7]











PAY





PAY

Employers must keep accurate records of all employees’ work time, and must
pay employees the correct wages for all hours that they work.

The employer must keep a record of each employee’s actual hours of work
every day. In addition to their primary job responsibilities, employees’ work time
may also include things like:

W waiting for a machine to be fixed
W waiting for a field to dry
W travel between fields during the day






W time at work when the employee is not free to leave the worksite (for E
example, waiting for loading trucks to return to the field)

M short rest breaks (for example, 10- or 15-minute breaks)
M longer rest breaks when the employee is not free from his or her job duties

The federal minimum wage is $7.25 per hour. This is the least an employer
can pay for an hour of covered work, unless the operation qualifies for an
exemption from minimum wage requirements. This is true whether the
employer pays by the hour or by a piece rate. If an employee paid a piece rate
does not produce enough to earn $7.25 per hour, the employer must make up
the difference.

An employer may be required to pay more than $7.25 per hour if any of the
following is true:

B The employer promised a higher wage when the employee was recruited or
hired

M The employee works in a jurisdiction with a higher minimum wage

9 (continued on page 10 »)






(continued from page 9)

W The employee is paid by how much is picked (a “piece rate”) and picks
enough to earn more than $7.25

W State law requires the employer to pay overtime

W The employer is required to pay federal overtime because the employee
performed non-agricultural work and worked over 40 hours in that workweek.
(Agricultural work is exempt from overtime under federal labor law.)
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Employers are required to pay employees no less often than every two weeks, E
or semi-monthly. Employers are not permitted to pay any employee late.

Employers must provide a paystub to each employee on each pay day. This is
required regardless of the basis of pay. Employers should encourage employees
to save their paystubs. Paystubs must include:

| hourly rate, or piece rate and the number of units earned, for each activity
W correct number of hours worked

W total earnings for the pay period

W amount and purpose of any deductions, such as for taxes, rent or meals
M net pay

H employer’s name, address, and identification number

W worker’s name, address, and social security number

1






E RECORDKEEPING

Employers must keep accurate and complete payroll records. There is no
required form for these records, but they must include:

B Employee’s full name as used for Social Security purposes. If an identifying
symbol or number is used in place of name on any time, work, or payroll
records, it must be kept on the same record with the employee's legal name.

W Home address, including zip code

M Birth date, if younger than 19

W Gender

W Occupation

m Time and day of week the employee’s workweek begins

M Hours worked each day and total hours worked each workweek

W Basis of employee’s wages (for example, “$9 per hour,” “$440 per week,” or
“piecework”)

12
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W Regular hourly pay rate
| Total daily or weekly straight-time earnings
| Total overtime earnings for the workweek

W All additions to and deductions from the employee’s wages and the purpose
of each deduction

W Total wages paid each pay period
W Date of payment and the pay period covered by the payment

Payroll records must be kept for at least three years. Records used for
computing wages, such as time sheets or field tally totals, must be kept for at
least two years.
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TRANSPORTATION

If an employer provides transportation to workers, it must be safe. /t must meet
these requirements, at a minimum:

M A separate seat for each passenger

W Seats that are securely attached to the vehicle

m Windows that are not broken or cracked

| Properly attached doors with handles that open and close

M Adequate ventilation

16





I No holes or rusted areas inside the vehicle

m Adequate heating for cold weather

m Working brakes, lights, and turn signals

| Tires with adequate tread and tires of equal size
m Working horn

m Seatbelts, when required by state law

m Working windshield wipers

| Non-leaking exhaust and fuel systems

| Side and rearview mirrors

In addition, the driver must be licensed to drive the vehicle, meet the applicable
motor carrier safety standard, and must obey all driving and traffic rules. Each
vehicle must have the required amount of insurance coverage.
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Agricultural employers and associations who contract for these services must

use only farm labor contractors authorized by the U.S. Department of Labor for
the services they provide (housing, transporting and/or driving). This information,
including expiration dates of authorizations, is found on the Farm Labor Contractor
Certificate of Registration that each contractor must carry at all times. Employers
should ask to see this card before hiring a farm labor contractor.

Farm labor contractors that transport workers must be registered with the U.S.
Department of Labor, and must have transportation authorization for each vehicle
they plan to use and driving authorization for each driver.

Employers may be able to charge some employees for transportation to and from
the worksite, but this charge must be reasonable, and it must be disclosed in the
work contract.
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Examples of Inadequate Transportation
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No Fixed Seats Broken Windshield Inadequate Tire Tread
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HOUSING





HOUSING

If an employer provides housing to workers, or owns or controls a facility that
houses migrant or H-2A workers, it must be safe and sanitary. /f must meet these
requirements, at a minimum:

M A bed for each person
M Hot and cold running water
M Heat available when it is cold outside.

W Windows that open to provide adequate air flow in each room
22





m Screen doors with self-closing devices

M Adequate lighting

M No signs of infestations (no rodents, pests, insects, roaches in the housing)
| Clean kitchen area with a place to store food so it doesn’t spoil

M Durable, clean trashcans with lids that keep out flies and rodents

M Place to wash and dry clothes

M First aid kit

M Fire extinguisher

| Sanitary bathrooms

B Separate toilets for men and women, with at least one toilet for every 15 people and
an adequate amount of toilet paper

M At least one shower for every 10 people (every 15 people in some older camps)
M The area around the housing should be clean (no sewage, trash, or weeds)
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The owner and the person in charge of the housing are responsible for keeping the
housing safe and sanitary.

Agricultural employers and associations who contract for these services must use
only farm labor contractors authorized by the U.S. Department of Labor for the
services they provide (housing, transporting and/or driving). This information, including
expiration dates of authorizations, is found on the Farm Labor Contractor Certificate of
Registration that each contractor must carry at all times. Employers should ask to see
this card before hiring a farm labor contractor.

Farm labor contractors that house workers must be registered with the U.S.
Department of Labor, and must have housing authorization for each building used to
house agricultural workers.

Employers may be able to charge some employees for housing, but this charge must
be reasonable and must be disclosed in the work contract.
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Examples of Inadequate Housing Conditions

No Screen Door Unsanitary Bathroom Inadequate Sleeping Area
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IN THE FIELDS

If an employer employed 11 or more workers on any day in the past 12 months to do hand
labor in the fields, they may be required to provide drinking water and other facilities.
Some states have their own requirements that are different from the federal requirements
described here. Employers must comply with all applicable laws.

DRINKING WATER

Employers must provide plenty of cool, clean drinking water for the entire work shift and at
least one clean drinking cup for each worker, free of charge. Employers must provide this
water free of charge for all employees even if the employer sells sodas or other drinks.

28






TOILET AND HAND WASHING FACILITIES

If the workers will be in the fields for more than three hours (including travel time to and
from the fields), employers must also provide one toilet and one hand washing station for
every 20 workers. If there are 21 workers, they must provide two toilets and two hand
washing stations.

Toilets must be close to where the employees work. They must be clean and free of pests,
and have self-closing doors that lock from the inside. There must be enough toilet paper
for all workers for the entire day.

Hand washing stations must be near the toilets. They must be stocked with clean water
and enough soap and clean towels for every use, and provide a place to dispose of used
towels.
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Employers must tell employees where they can get drinking water, use the toilet, and wash
their hands.
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H-2A REQUIREMENTS
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H-2A REQUIREMENTS

These additional rules apply to H-2A employers

Any requirement that applies to H-2A workers also applies to those in “corresponding
employment." A worker in corresponding employment is one who does the same work as

the H-2A worker OR any work included on the H-2A job order. This is true even if the worker
was not originally hired to do that work. For example, if a U.S. worker works alongside H-2A
workers picking the crops that are listed on the H-2A job order, that U.S. worker is entitled to
the same protections as H-2A workers when doing the same work as the H-2A worker OR any
work included on the H-2A job order.
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The purpose of the H-2A program is to provide employers with a legal workforce when the
employer can demonstrate qualified U.S. workers are unavailable to perform the work.

H-2A employers are required by law to:

W Hire willing and qualified U.S. workers when they are available, and keep a record of efforts
to recruit U.S. workers.

m Offer and provide U.S. workers at least the same benefits, wages and working conditions
offered or provided to H-2A workers. Employers cannot offer more hours or a higher rate of
pay to H-2A workers. (Employers may provide U.S. workers with a higher wage or with more
hours or greater benefits than the H-2A workers receive.)

M Disclose in the job offer to all potential workers any experience or productivity requirement
for doing the available job. These requirements must be applied equally to both U.S. and
H-2A workers. Employers are not allowed to reject U.S. workers for failing to meet an
experience requirement that is not applied to H-2A workers. Employers cannot require U.S.
workers to pick a certain amount if they do not have the same standard for H-2A workers.

M Disclose any deductions from pay not required by law to the Employment & Training
Administration (ETA), which will decide whether to approve them, in the job offer and in
the contract with the worker if apprgsved.
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H-2A REQUIREMENTS

(continued from page 33)
W Pay costs associated with recruiting their workforce, including any costs associated with
each worker’s visa.

M Forbid an agent or a foreign labor recruiter to seek or receive money or other payments from
the foreign workers. (Recruiting costs are the employer’s responsibility.)

M Employers covered by the FLSA must reimburse an H-2A employee’s inbound transportation
and visa-related expenses in the first workweek to the extent that these costs otherwise
would bring the worker below the FLSA minimum wage. In addition, the employer must
reimburse all of the worker’s reasonable costs for his or her initial trip to the worksite if he
or she completes 50% of the contract period.
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M Pay for transportation, daily food expenses and lodging, where necessary, for the worker’s
return trip at the end of a completed contract period. FLSA-covered employers must
reimburse outbound transportation expenses to the extent that the cost would otherwise
bring the worker below the FLSA minimum wage for the worker’s final workweek, even if
the worker does not complete the contract period.

W Employers may not intimidate or discriminate against any worker who files a complaint,
testifies, consults with an attorney or legal assistance program employee, or otherwise
exercises or asserts his or her H-2A related rights.

M If an H-2A worker is fired or quits before the contract period is over, the employer must
notify the National Processing Center and the Department of Homeland Security.

DISCLOSURE:
W Employers of H-2A workers not already lawfully working in the United States must give them
a written contract about the job no later than the date the worker applies for a visa.

B Any other workers doing the same agricultural work as the H-2A workers or any other work
included on the H-2A job order must be given a written contract no later than their first day of
work.
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(continued from page 35)

M If an employer uses the H-2A program, the written contract with the H-2A worker must
include additional information on the minimum benefits, wages, and working conditions,
including information on free and safe housing, meals, free daily transportation, inbound and
outbound transportation, the guaranteed number of hours during the contract, items that will
be provided to do the job, the frequency of pay, and deductions. The contract should also
explain what will happen if the contract is terminated, if the worker abandons the job, or if
the worker is terminated for cause.

RECORDKEEPING AND PAY

W Employers of H-2A workers must also display the green Department of Labor H-2A
employee rights poster in a conspicuous place at the worksite.

M Paystubs must include:

- The number of hours offered (showing offers in accordance with the 3/4 guarantee
separate from any hours offered over and above the guarantee)

- The beginning and ending dates of the pay period
- The worker’s total earnings for the pay period
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- The worker’s hourly rate and/or piece rate of pay

- The hours actually worked by the worker

- An itemization of all deductions made from the worker’s wages
- If piece rates are used, the units produced daily

- The employer’s name, address and FEIN

W H-2A employers must also keep a record of the number of hours of work offered each day to
each H-2A and corresponding worker, the amount of and reasons for any and all deductions
taken from the worker’s wages, the worker’s earnings, the amount of hours actually worked
each day by the worker, the time the worker began and ended each workday, the rate of
pay (both piece rate and hourly if applicable), the worker’s earnings per pay period, and the
workers’ home address.

TRANSPORTATION

Employers of H-2A workers must provide them with free transportation to and from the
worksite from employer-provided housing. Workers in corresponding employment are also
entitled to this benefit.
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ENFORCEMENT

ENFORCEMENT

Agricultural employers must comply with the requirements of all laws that apply to them. These
may include the Fair Labor Standards Act (FLSA), the Migrant and Seasonal Agricultural Worker
Protection Act (MSPA), the labor provisions of the H-2A visa program, and the field sanitation
provisions of the Occupational Safety and Health Act (OSH Act). Employers who fail to comply with
these laws may face appropriate action by the Wage and Hour Division.





WHD selects the most appropriate remedy in each individual case. Remedies for violations include:

W Payment of back wages and liquidated damages to workers who have been underpaid under
the FLSA

W Payment of civil money penalties under the FLSA, MSPA and/or H-2A
M An injunction preventing the shipment of goods produced in violation of the FLSA (“hot goods”)

B Suspension or revocation of a Farm Labor Contractor’s certificate with DOL and placement of
the contractor on the public list of ineligible contractors

W Debarment of an H-2A employer from using the program for 1-3 years
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KEY ENFORCEMENT CONCEPTS

Liquidated Damages Money paid to an employee, equal to the amount of back wages due,
when he or she has been underpaid under the FLSA. For example, if an employee was underpaid
by $100 because of a violation of the FLSA, the employer may owe the employee $100 in back
wages plus an additional $100 in liquidated damages.

“Hot goods” The Fair Labor Standards Act generally prohibits the shipment in commerce of
goods produced in violation of its minimum wage, overtime, or child labor provisions. The Wage
and Hour Division may bring actions in federal court under the FLSA to prevent the shipment of
goods produced in violation of the FLSA.

Retaliation Prohibited It is a violation for any person to discriminate against, harass, etc., in any
way any employee who has complained about violations of the FLSA, MSPA, H-2A program and/
or OSH Act, or who has cooperated with DOL in an investigation.
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CONTACT THE WAGE AND HOUR DIVISION

If you have questions or need additional information, please contact the Wage and Hour Division.

Voice: 1-866-4US-WAGE (1-866-487-9243)
TTY/TDD: 1-877-889-5627
Online: www.dol.gov/whd/ag

You will be directed to the nearest WHD office for trained professional assistance. You may

visit any of our more than 200 offices in person, or you may call or email for information. You do
not need to give your name or any other identifying information. All services are provided free of
charge. Language interpretation services available.










WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR

1-866-487-9243
www.dol.gov/whd

WH1522 0714
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Fact Sheet #22: Hours Worked Under the Fair Labor
Standards Act (FLSA)

Revised July 2008

This fact sheet provides general information concerning what constitutes compensable time under the FLSA. The Act requires that
employees must receive at least the minimum wage and may not be employed for more than 40 hours in a week without receiving at least

one and one-half times their regular rates of pay for the overtime hours. The amount employees should receive cannot be determined
without knowing the number of hours worked.

Definition of "Employ”

By statutory definition the term "employ" includes "to suffer or permit to work." The workweek ordinarily includes all time during which an
employee is necessarily required to be on the employer's premises, on duty or at a prescribed work place. "Workday", in general, means the
period between the time on any particular day when such employee commences his/her "principal activity" and the time on that day at
which he/she ceases such principal activity or activities. The workday may therefore be longer than the employee's scheduled shift, hours,
tour of duty, or production line time.

Application of Principles

Employees "Suffered or Permitted" to work: Work not requested but suffered or permitted to be performed is work time that must be paid for
by the employer. For example, an employee may voluntarily continue to work at the end of the shift to finish an assigned task or to correct
errors. The reason is immaterial. The hours are work time and are compensable.

Waiting Time:
Whether waiting time is hours worked under the Act depends upon the particular circumstances. Generally, the facts may show that the
employee was engaged to wait (which is work time) or the facts may show that the employee was waiting to be engaged (which is not work

time). For example, a secretary who reads a book while waiting for dictation or a fireman who plays checkers while waiting for an alarm is
working during such periods of inactivity. These employees have been "engaged to wait."

On-Call Time:

An employee who is required to remain on call on the employer's premises is working while "on call." An employee who is required to remain
on call at home, or who is allowed to leave a message where he/she can be reached, is not working (in most cases) while on call. Additional
constraints on the employee's freedom could require this time to be compensated.

Rest and Meal Periods:

Rest periods of short duration, usually 20 minutes or less, are common in industry (and promote the efficiency of the employee) and are
customarily paid for as working time. These short periods must be counted as hours worked. Unauthorized extensions of authorized work
breaks need not be counted as hours worked when the employer has expressly and unambiguously communicated to the employee that the
authorized break may only last for a specific length of time, that any extension of the break is contrary to the employer's rules, and any
extension of the break will be punished. Bona fide meal periods (typically 30 minutes or more) generally need not be compensated as work
time. The employee must be completely relieved from duty for the purpose of eating regular meals. The employee is not relieved if he/she is
required to perform any duties, whether active or inactive, while eating.
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Sleeping Time and Certain Other Activities:

An employee who is required to be on duty for less than 24 hours is working even though he/she is permitted to sleep or engage in other
personal activities when not busy. An employee required to be on duty for 24 hours or more may agree with the employer to exclude from
hours worked bona fide regularly scheduled sleeping periods of not more than 8 hours, provided adequate sleeping facilities are furnished
by the employer and the employee can usually enjoy an uninterrupted night's sleep. No reduction is permitted unless at least 5 hours of
sleep is taken.

Lectures, Meetings and Training Programs:
Attendance at lectures, meetings, training programs and similar activities need not be counted as working time only if four criteria are met,
namely: it is outside normal hours, it is voluntary, not job related, and no other work is concurrently performed.

Travel Time:

The principles which apply in determining whether time spent in travel is compensable time depends upon the kind of travel involved.

Home to Work Travel:

An employee who travels from home before the regular workday and returns to his/her home at the end of the workday is engaged in
ordinary home to work travel, which is not work time.

Home to Work on a Special One Day Assignment in Another City:

An employee who regularly works at a fixed location in one city is given a special one day assignment in another city and returns home the
same day. The time spent in traveling to and returning from the other city is work time, except that the employer may deduct/not count that
time the employee would normally spend commuting to the regular work site.

Travel That is All in a Day's Work:

Time spent by an employee in travel as part of their principal activity, such as travel from job site to job site during the workday, is work time
and must be counted as hours worked.

Travel Away from Home Community:

Travel that keeps an employee away from home overnight is travel away from home. Travel away from home is clearly work time when it cuts
across the employee's workday. The time is not only hours worked on regular working days during normal working hours but also during
corresponding hours on nonworking days. As an enforcement policy the Division will not consider as work time that time spent in travel
away from home outside of regular working hours as a passenger on an airplane, train, boat, bus, or automobile.

Typical Problems

Problems arise when employers fail to recognize and count certain hours worked as compensable hours. For example, an employee who
remains at his/her desk while eating lunch and regularly answers the telephone and refers callers is working. This time must be counted and
paid as compensable hours worked because the employee has not been completely relieved from duty.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official E
statements of position contained in the regulations. .
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The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #26A: Recruitment Requirements under the
H-2A Visa Program

November 2022

On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This fact sheet provides general information on H-2A employers’ recruiting requirements for prospective workers under the H-2A visa
program. The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers)
into the U.S. to perform agricultural labor or services of a temporary or seasonal nature when the employer demonstrates that there are not
sufficient workers who are able, willing, qualified, and available, and that the employment of the H-2A workers will not adversely affect the
wages and working conditions of workers similarly employed in the U.S. An H-2A employer employing H-2A workers and/or workers in
corresponding employment under a certified Application for Temporary Employment Certification (Application) must agree as part of the
Application to comply with the following recruitment requirements.

What are the requirements for prospective H-2A employers to recruit U.S.
workers?

Employers must recruit qualified U.S. workers for the positions listed in the Application, including by conducting the following recruitment
activities:

e Contact formerly employed U.S. workers and invite them to return to their job;

e Submit information for the publication of the job through the Office of Foreign Labor Certification’s (OFLC) electronic job registry
(SeasonalJobs.dol.gov);

e Cooperate with the State Workforce Agency (SWA) by accepting referrals of applicants;

e Hire any applicants who are qualified and available up until the 50% point of the contract, including those who are referred by the SWA
and those who apply directly to the employer;

e Reject U.S. applicants only for lawful, job-related reasons;

e Create and maintain a recruitment report detailing all recruitment activities; and

e Conduct any additional recruitment activities as directed by the OFLC’s Certifying Officer (CO).

The job order, which is the document containing the material terms and conditions of employment offered by the employer, is circulated b
the SWA and posted on SeasonalJobs.dol.gov as part of the recruitment activities described above. The terms and conditions advertised to
U.S. workers in the job order must accurately identify the actual terms and conditions of the job. For example, an employer that regularly
offers an average of 55 hours of work per week over the course of the season may not list only 40 hours in the job order. Similarly, an
employer that offers a production bonus, an end-of-contract bonus, or other additional compensation must include that information in the
job order as well. An employer that intends to offer an H-2A worker additional pay for performing special duties - such as driving or
supervising a crew - must include the additional pay and the special duties in the job order. Itis necessary to include accurate and complete
information about the work in the job order for prospective U.S. workers to consider whether to apply for the job.
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Additionally, an employer may not offer benefits to H-2A workers that are not offered to U.S. workers, and it may not impose job
requirements on U.S. workers that are not also imposed on H-2A workers. These include experience requirements, lifting requirements, drug
testing requirements, and criminal background checks. An employer that wishes to impose any such requirements must ensure that they are
included in the job order, and that they are applied at least as stringently to H-2A workers as they are applied to U.S. worker applicants.

What are the requirements for prospective H-2A employers to interview U.S.
workers?

Employers that require interviews must conduct those interviews by phone or provide a procedure for the interviews to be conducted in the
location where the worker is being recruited so that the worker incurs little or no cost.

Employers cannot provide potential H-2A workers with more favorable treatment with regard to such interviews or with easier access to
interviews. For example, if an employer requires an interview before hiring a prospective U.S. worker, the employer must also require an
interview for each H-2A worker. Similarly, if an employer offers optional interviews to any H-2A worker, then the employer must also offer
optional interviews to all prospective U.S. workers.

What are an employer’s obligations to contact its former U.S. workers?

The employer must invite U.S. workers employed during the previous year in the occupation and at the place of employment listed in the
application to return to their jobs. This does not include workers whose jobs were terminated for cause or who abandoned the worksite.
Contact may be made by mail or other effective means. This contact must occur during the period of time that the job order is being
circulated by the SWA, which is generally up to the 50 percent point of the contract period. The employer must record the outcome of
contact with each former U.S. worker on its recruitment report.

What if an H-2A employer has laid off U.S. workers?

Generally, a prospective H-2A employer may not lay off any U.S. workers. If the employer has laid off any U.S. worker employed in the job
position listed and at the work location included in its application except for lawful, job-related reasons within 60 days of the date of need, it
must offer the job to that worker, and demonstrate that the worker refused the job, was rejected for lawful, job-related reasons, or was
rehired. Layoffs for lawful, job-related reasons such as lack of work or the end of the growing season are permissible only if all H-2A workers
are laid off before any worker in corresponding employment.

An employer may not obtain an H-2A Temporary Labor Certification if any of its workers are on strike or locked out in the course of a labor
dispute.

When is a prospective H-2A employer required to conduct additional

recruitment?

When the CO determines that an employer’s job opportunity is served by an area of traditional or expected labor supply, the employer may
also be required to recruit U.S. workers in up to three additional states, as directed by the CO.

Which U.S. workers may a State Workforce Agency refer for
employment?

SWAs may refer only individuals who have been notified of all the material terms and conditions of employment and have indicated, by
accepting referral to the job opportunity, that they are qualified, able, willing, and available for employment.

What are an employer’s requirements to maintain a recruitment report?

The employer must prepare, sign, and date a written recruitment report. The recruitment report must be submitted by the date specified by
the CO in the Notice of Acceptance.
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The recruitment report must contain the following information:

1. The name of each recruitment activity or source and dates of advertisement;

2. The name and contact information of each U.S. worker who applied for or was referred to the job opportunity, and the outcome of each
worker’s application;

3. Confirmation that each former U.S. worker was contacted, on what date and by what means; and

4. If applicable, explanation of the lawful job-related reason(s) for not hiring each U.S. worker who applied for the position but was not
hired.

The employer must continue to update the recruitment report throughout the recruitment period, up to the 50 percent point of the contract.
The updated report must be made available in the event of a post-certification audit or upon request by DOL. The recruitment report must
document the information listed above for all prospective U.S. workers who apply for the job, including those who were not referred by any
outside source, but rather apply directly with the employer (“at the gate” applicants), including for those workers who applied after the start
of the contract period but before the 50 percent point of the contract.

What are the potential remedies and penalties if an employer unlawfully
rejects a U.S. worker for employment?

An H-2A employer who fails to hire a U.S. worker who has applied for the job up to the 50 percent point of the contract, or who fails to contact
former U.S. workers or accept SWA referrals may face substantial civil money penalties and may be debarred from future participation in the
H-2A visa program. Additionally, affected U.S. workers may be entitled to make-whole relief from the employer, including hiring or
reinstatement, and the payment of wages that would have been earned had the worker been properly hired. Similarly, U.S. workers who
were not offered the same benefits that were offered to H-2A workers may be entitled to back wages, and the offending employer may be
subject to civil money penalties and debarment.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

The requirements listed above can be found in 20 CFR Part 655 subpart B, and 29 CFR Part 501.

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #26B: Disclosure of the Job Order and Notice
of Worker Rights under the H-2A Visa Program

November 2022

On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This fact sheet provides general information concerning certain disclosure and notification requirements for employers under the H-2A visa
program.

Introduction

The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers) into the U.S.
to perform agricultural labor or services of a temporary or seasonal nature when the employer demonstrates that there are not sufficient
workers who are able, willing, qualified, and available, and that the employment of the H-2A workers will not adversely affect the wages and
working conditions of workers similarly employed in the U.S.

As part of the recruitment process, the H-2A employer must submit information for the publication and circulation of a job order, which is the
document containing the material conditions of employment. The Department of Labor’s (DOL) regulations governing the H-2A visa program
also apply to the employment of other workers by the H-2A employer to perform any work included in the job order that was approved by
DOL’s Employment and Training Administration (ETA) or any agricultural work that is also performed by the H-2A workers during the period
of employment stated on the job order. These other workers are engaged in corresponding employment.

Information about H-2A requirements can be found in Fact Sheets #26, #26A, #26B, #26C, 26D, 26E, #26F and #26G.

Disclosure Obligations

An H-2A employer employing H-2A workers and/or workers in corresponding employment under a certified Application for Temporary
Employment Certification (Application) must agree as part of the Application to comply with the following requirements.

What notification must an H-2A employer provide to its current and former
U.S. workers?

During the recruitment process and in order to ensure that U.S. workers learn of and apply for available jobs, the employer is required to:

e Contactall U.S. workers who were employed in the previous year in the occupation and at the place of employment listed on the
application and invite them to return to their previous jobs. The employer is not required to contact former workers whose jobs were
either terminated for cause or who abandoned their job.

e Record this contact with the former workers in the employer’s recruitment report.
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e Save documentation that can prove this contact was made in the event of an investigation by the Wage and Hour Division (WHD) or an
audit by the ETA. Please see Fact Sheet #26A for more information about H-2A employers’ recruitment obligations.

No later than the day that work begins, the employer must provide a copy of the written work contract (often the certified job order) to all
workers in corresponding employment.

What notification must an H-2A employer provide to H-2A workers?

H-2A employers are required to provide a copy of the written work contract (often the certified job order) to all H-2A workers in a language
the worker understands, as necessary or reasonable.

e |f the worker is outside the United States, the employer must provide this notice no later than when the worker applies for the visa.

e |f the worker is already in the United States and is changing employment to another H-2A employer, or if the worker is not required to
obtain a visa to enter the United States, then the subsequent H-2A employer must provide the notice no later than the time the
subsequent employer makes the job offer.

What must be disclosed in the work contract?

The work contract must contain all the terms, benefits, and conditions of employment (at a minimum, all the provisions required under the
H-2A statute and regulations), including but not limited to:

e Job qualifications and requirements
e Jobduties

e Free and safe housing

e Workers’ compensation insurance

e Freetools, supplies, and equipment
e Meals or kitchen facilities

e Inbound & outbound transportation
e Free and safe daily transportation

e Three-fourths guarantee

e Hours of work offered

e Hours and earnings statement

e Rate of pay

e Frequency of pay

e Deductions

e Abandonment or termination of employment

e Contract impossibility

The work contract may be in the form of a separate written document. In the absence of a separate written document, however, the terms of
the job order and the requirements of the H-2A statute and regulations, at a minimum, will serve as the work contract.

All the terms and conditions included in the work contract must accurately identify what the employer will offer workers. The employer’s joh
offer must offer to U.S. workers no less than the same benefits, wages, and working conditions that the employer is offering, intends to offe
or will provide to H-2A workers. Job offers may not impose on U.S. workers any restrictions or obligations that will not also be imposed on
the H-2A workers.

What notice must an employer post at the job site?

The employer must post and maintain a poster provided by the Department of Labor in a highly visible location at the place of employment
which sets out the rights and protections for H-2A workers and workers in corresponding employment. The employer must post the poster in
English and must post additional posters in any other language common to a significant portion of the workers if they are not fluent in
English. Such posters are currently available in English, Spanish, and Haitian-Creole.

https://www.dol.gov/agencies/whd/fact-sheets/26b-disclosure-job-order-notice-H-2A 2/3



https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/WHD1491Eng_H2A.pdf

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/WHD1491Span_H2A.pdf

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/WHD1490Haitian_H2A.pdf



7/10/25, 10:27 AM Fact Sheet #26B: Disclosure of the Job Order and Notice of Worker Rights under the H-2A Visa Program | U.S. Department of Labor

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

The requirements listed above can be found in 20 CFR Part 655 subpart B, and 29 CFR Part 501.

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This fact sheet provides general information concerning the recordkeeping requirements for employers under the H-2A program.

All employers filing an H-2A Application for Temporary Employment Certification (Application) or those jointly employing workers with
another employer that is filing an application must retain the following documents and records and provide them in the event of an audit or
investigation. These requirements are in addition to any records employers must maintain to comply with other laws, such as the Fair Labor
Standards Act or the Internal Revenue Code.

Introduction

The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers) into the U.S.
to perform agricultural labor or services of a temporary or seasonal nature when the employer demonstrates that there are not sufficient
workers who are able, willing, qualified, and available, and that the employment of the H-2A workers will not adversely affect the wages and
working conditions of workers similarly employed in the U.S. As part of the recruitment process, the H-2A employer must submit
information for the publication and circulation of a job order, which is the document containing the material condition of employment. The
Department of Labor’s (DOL) regulations governing the H-2A visa program also apply to the employment of other workers by the H-2A
employer to perform any work included in the job order that was approved by DOL’s Employment and Training Administration (ETA) or any
agricultural work that is also performed by the H-2A workers during the period of employment stated on the job order. These other workers
are engaged in corresponding employment.

Information about other H-2A requirements can be found in Fact Sheets #26, #26A, #26B, #26C, #26D, #26E, #26F and #26G.

What records must be kept and made available to the Wage and Hour Division
upon request?

1. The H-2A job order, the approved Application, the H-2A Petition (DHS Form I-129) and supporting documents and records.

2. Documents and records not previously submitted during the application process that provide evidence of the employer’s temporary
need for H-2A workers.

3. Proof of recruitment efforts, as applicable, including:
a. Evidence that a job order was posted,

b. Evidence of required contact with the employer’s former U.S. worker(s) in the same occupation and place of employment listed
in the application, including documents demonstrating that the U.S. worker(s) had been offered the job opportunity and either
refused it or was/were rejected for lawful, job-related reasons, as specified in 20 CFR § 655.153;

c. Additional recruitment efforts conducted by the employer as directed by DOL’s H-2A certifying officers.
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4. Records to substantiate or support the information submitted in the recruitment report, such as evidence of why the employer is not
required to contact certain former employees.

. The final recruitment report and any supporting resumes and contact information.
. Records of each worker’s total earnings, hours offered and worked, location(s) of work performed, and other information.

. If appropriate, records of when and how much the employer reimbursed workers for transportation and subsistence costs.

o N O O

. Evidence of contact with U.S. workers who applied for the job opportunity, including documents demonstrating that any rejections of
U.S. workers were for lawful, job-related reasons.

9. The written contracts with agents, demonstrating the agent’s authority to represent the employer, as well as the agent’s certificate of
registration under the Migrant and Seasonal Agricultural Worker Protection Act (MSPA), if required under that law.

10. If using a third party to recruit H-2A workers, a contract with the third party prohibiting the collection of prohibited fees.

11. Written notice provided to ETA’s Office of Foreign Labor Certification (OFLC) that informs OFLC that an H-2A worker or worker in
corresponding employment has separated from employment before the end date of employment certified in the Application. For H-2A
workers, such notice must also be provided to the Department of Homeland Security.

12. Proof of worker’s compensation insurance or State law coverage.

How long must an employer retain records?

The employer must retain records and documents for a period of 3 years from the date of the certification of the Application or from the date

of determination if the Application is denied or withdrawn.

Must an employer provide its employees with a pay stub?

The employer must provide each worker a written statement (pay stub) containing the following information on or before each payday:

1. The worker’s total earnings for the pay period;

2. The worker’s hourly rate and/or piece rate;

3. If piece rates are used, the daily units produced by the worker;

4. Itemized deductions made from the worker’s wages;

5. Hours of employment offered to the worker (showing offers in accordance with the three-fourths guarantee);
6. Hours actually worked by the worker;

7. Beginning and ending dates of the pay period; and

8. Employer’s name, address, and Federal Employer Identification Number (FEIN).

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

The requirements listed above can be found in 20 CFR Part 655 subpart B, and 29 CFR Part 501.

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This Fact Sheet provides general information about the requirements for employers to provide meals or to furnish free and convenient
cooking and kitchen facilities to workers under H-2A temporary labor certifications approved on or after November 14, 2022.

Introduction

The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers) into the U.S.
to perform agricultural labor or services of a temporary or seasonal nature when the employer demonstrates that there are not sufficient
workers who are able, willing, qualified, and available, and that the employment of the H-2A workers will not adversely affect the wages and
working conditions of workers similarly employed in the U.S. The Department of Labor’s (DOL’s) regulations governing the H-2A visa program
also apply to the employment of other workers by the H-2A employer to perform any work included in the job order, which includes the
material terms and conditions of employment and is approved by DOL’s Employment and Training Administration (ETA), or any agricultural
work performed by the H-2A workers during the period of employment stated on the job order. These other workers are engaged in
corresponding employment.

Information about other H-2A requirements can be found in Fact Sheets #26, #26A, #26B, #26C, #26D, #26E, #26F and #26G.

Meal Obligations

H-2A employers must either provide each worker with three meals per day or must furnish free and convenient cooking and kitchen facilities
to the workers that will enable the workers to prepare their own meals.

Where the employer provides the meals, the job offer and work contract must state the charge, if any, to the worker for such meals. The
maximum allowable daily meal charge changes annually based on the Consumer Price Index and is published in the Federal Register when
the new Adverse Effect Wage Rate (AEWR) is published. Employers may deduct the meal charge only if this charge was previously disclosed
in the job order. In addition, any meal charge may not exceed the actual expense of providing the meals.

Employer-Provided Kitchen Facilities

Employers that provide kitchen facilities in lieu of meals must ensure that there is clean space for food preparation, and that cooking and
refrigeration appliances, and dishwashing facilities are available. No specific cooking appliances are required; however, the appliances
provided must be sufficient to allow workers to safely prepare three meals per day. Also, when mechanical refrigeration of food is not
feasible, the worker must be provided with another means of keeping food fresh and preventing spoilage, such as a butane or propane gas
refrigerator, or other proven methods of safeguarding fresh foods, such as dehydrating or salting. The requirement is not met if the employer
merely provides an electric hot plate, a microwave, or an outdoor community grill, or if workers are required to purchase cooking appliances
or accessories such as portable burners, charcoal, propane, or lighter fluid.
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Meal Obligations and Rental and Public Accommodations

In instances where employers house workers in hotels, motels, or other similar public accommodations that do not have adequate cooking
facilities to satisfy an employer’s meal obligations, then the employer must provide three meals per day. Complimentary breakfasts offered

by hotels and motels are rarely sufficient to be considered one of the three required meals as meals must be readily accessible to the workers
and nutritionally adequate.

Employer-Provided Meals

Employers that elect to provide meals must do so in a timely and sanitary fashion. Employers may arrange for a third-party vendor and pay
for the workers’ meals or use a voucher or ticket system where the employer purchases the meals and distributes vouchers or tickets to
workers to obtain the meals from the third-party vendor. Employers choosing to provide meals must ensure that meals are calorically and
nutritionally adequate. The United States Department of Agriculture (USDA), National Institutes of Health, and other credible sources of
nutrition and caloric intake guidelines may be consulted to meet this requirement.

Additionally, employers must ensure safe storage and handling of all the meals they provide to workers.

Providing workers with cash or stipends to buy their own meals is not sufficient to meet an employer’s meal obligations. Employers that elect
not to provide free and convenient kitchen and cooking facilities must provide workers with actual meals.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

The requirements listed above can be found in 20 CFR Part 655 subpart B, and 29 CFR Part 501.

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This fact sheet provides general information concerning offered hours under the H-2A program. An employer employing H-2A workers and/or
workers in corresponding employment under a certified Application for Temporary Employment Certification (Application) must agree as
part of the Application to comply with the following requirements.

Introduction

The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers) to perform
agricultural labor or services of a temporary or seasonal nature when the employer demonstrates that there are not sufficient workers who
are able, willing, qualified, and available, and that the employment of the H-2A workers will not adversely affect the wages and working
conditions of workers similarly employed in the U.S. The Department of Labor’s (DOL’s) regulations governing the H-2A visa program also
apply to the employment of other workers by the H-2A employer to perform any work included in the job order, which includes the material
terms and conditions of the job and is approved by DOL’s Employment and Training Administration (ETA), or any agricultural work that is also
performed by the H-2A workers during the period of employment stated on the job order regardless of whether the work was appropriately
disclosed on the job order. These other workers are engaged in corresponding employment.

Information about other H-2A requirements can be found in Fact Sheets #26, #26A, #26B, #26C, #26D, #26E, #26F and #26G.

What hours of work must an H-2A employer offer to workers?

The job opportunity must be a full-time temporary position, requiring at least 35 hours of work per workweek throughout the length of the
time period specified on the Application and job order. Additionally, the job order must accurately reflect the actual hours that the employer
intends to offer workers. For example, if the employer advertises in the job order that it will offer eight hours of work five days a week, and
instead actually offers 12 hours of work six days a week, this would constitute a violation of the employer’s obligation to accurately state th
terms and conditions of the job in the job order.

What if the H-2A employer does not have enough work to offer 35 hours a week
to an H-2A worker or a worker in corresponding employment?

All H-2A employers must fulfill the three-quarters guarantee. This means that the employer must guarantee to offer the worker employment
for a total number of work hours equal to at least three-fourths of the workdays of the total contract period. A workday means the number of
hours in a workday as stated in the job order and excludes the worker’s day of religious observance and Federal holidays.
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This obligation begins with the first workday after the arrival of the worker at the place of employment or the advertised first date of need,
whichever is later, and ends on the expiration date specified in the work contract or in its extensions, if any.

All hours of work actually performed (including voluntary work over 8 hours in a workday or on the worker’s day of religious observance or
Federal holidays) may be counted toward the three-fourths guarantee by the employer.

How much must a worker be paid under the three-quarters guarantee if the
worker is paid by piece rate?

If the worker is paid on a piece rate basis, the employer must use the worker’s average hourly piece rate earnings or the required hourly wage
rate, whichever is higher, to calculate the amount due under the guarantee.

May a worker be offered more than the specified hours of work on a single
workday?

Yes. However, the worker may not be required to work for more than the number of hours specified in the job order for a workday, or on the
worker’s day of religious observance or Federal holidays so that the employer can meet the requirements of the three-fourths guarantee. The
employer, however, may count all hours actually worked in calculating whether the guarantee has been met.

What if an employer offers less employment than the required three-fourths
guarantee?

If during the total work contract period the employer offers the H-2A worker or worker in corresponding employment fewer hours of
employment than that required under the three-fourths guarantee, then, the employer must pay that worker the amount the worker would
have earned had the worker, in fact, worked for the guaranteed number of days. An employer has not met the work guarantee if the
employer has merely offered work on three-fourths of the workdays if each workday did not consist of a full number of hours of work time as
specified in the job order.

For example, if a work contract is for a 10-week period, during which a normal workweek is specified as 6 days a week, 8 hours per day, the
worker would have to be guaranteed employment for at least 360 hours (10 weeks x 48 hours/week = 480 hours x 75 percent =360). If a
Federal holiday occurred during the 10-week span, the 8 hours would be deducted from the total hours for the work contract, before the
guarantee is calculated. Continuing with the above example, the worker would have to be guaranteed employment for 354 hours (10 weeks x
48 hours/week =480 hours — 8 hours (Federal holiday) x 75 percent = 354 hours).

What if it becomes impossible to fulfill the job order for reasons beyond the
control of the employer?

If the services of the worker are no longer required before the end of the contract (the date specified in the job order) for reasons beyond the
control of the employer and the fulfillment of the job order is impossible, the employer may terminate the job order with the approval of
ETA’s Certifying Officer. An example of a reason beyond the control of the employer is an unforeseeable, catastrophic event (fire, weather, or
another natural disaster or man-made event).

If the job order is terminated, the employer must pay the three-fourths guarantee for the period of time between the start date listed in the
job order or the first workday after the arrival of the worker at the place of employment, whichever is later, and the date of the termination
the job order.

The employer must make efforts to transfer the H-2A worker or worker in corresponding employment to other comparable employment
acceptable to the worker and consistent with the Immigration and Nationality Act. If a transfer is not completed, the employer must
reimburse the worker the full amount of any deductions made from the worker’s pay for transportation and subsistence expenses and pay
the worker for all costs incurred by the worker to travel to the place of employment. The employer must return the worker, at the employer’s
expense, to the place the worker came from prior to working for the employer (disregarding intervening employment), or transport the
worker to the worker’s next certified H-2A employer, whichever the worker prefers.
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Are there any other exceptions to the three-fourths guarantee calculation?

Yes. If the worker fails to work any hours that the employer offers (up to a maximum of the number of hours listed in the job order for a
workday), then the employer may still count the hours offered toward the three-fourths guarantee.

For instance, if the job order states that the worker is expected to work five eight-hour days each week and the employer offers that much
work, but the worker fails to work two days, then the employer can count those two days as hours offered in calculating whether each period
of guaranteed employment has been met.

On the other hand, if the same employer offered ten hours on single day instead of eight and the worker did not work the extra two hours,
those extra two hours cannot be counted toward the three-fourths guarantee. H-2A employers are required to keep a record of hours offered,
in addition to hours actually worked, and must maintain such records for a period of three years.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

The requirements listed above can be found in 20 CFR Part 655 subpart B, and 29 CFR Part 501.

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR

Fact Sheet #26F: Wage Requirements under the H-2A
Visa Program

On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This fact sheet provides general information on required wages for workers employed under the H-2A visa program.

Introduction

The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers) into the U.S.
to perform agricultural labor or services of a temporary or seasonal nature when the employer demonstrates that there are not sufficient
workers who are able, willing, qualified, and available, and that the employment of the H-2A workers will not adversely affect the wages and
working conditions of workers similarly employed in the U.S. The Department of Labor’s (DOL) regulations governing the H-2A visa program
also apply to the employment of other workers by the H-2A employer to perform any work included in the job order that was approved by
DOL’s Employment and Training Administration (ETA) or any agricultural work that is also performed by the H-2A workers during the period
of employment stated on the job order. These other workers are engaged in corresponding employment.

Information about H-2A requirements can be found in Fact Sheets #26, #26A, #26B, #26C, #26D, #26E, #26F and #26G.

What wage rate must an employer advertise in required recruitment activities?

In all recruitment activities (such as in the Form ETA-790 / ETA-790A job order, which is the document containing the material terms and
conditions of employment, and in any job offers to former or prospective U.S. workers), the employer must offer at least the highest of the
adverse effect wage rate (AEWR), the prevailing hourly rate or piece rate, the agreed-upon collective bargaining wage, or the applicable
Federal, State, or local minimum wage (except where a special procedure is approved).

The employer must offer former or prospective U.S. workers at least the wage that it intends to pay its H-2A workers. For instance, if the
employer plans on paying by the piece, providing any wage supplements, paying a premium for experience, etc., then the employer must
accurately disclose those plans when it recruits U.S. workers so that they can make informed decisions about their interest in the job
opportunity.

What wage rate must an H-2A employer pay?

The H-2A employer must pay its H-2A workers and workers in corresponding employment at least the wage rate specified in the job order for
all hours worked. That wage rate must be at least the highest applicable wage rate in effect at the time the work is performed.

The wage rate must be paid “free and clear” without unauthorized deductions or kickbacks to the employer.
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Can an H-2A employer pay its employees using methods other than an hourly
rate?

Yes, an employer may pay workers a piece rate instead of an hourly rate when properly disclosed in the contract. The average hourly piece
rate earnings must result in an amount at least equal to the required hourly wage rate. If, at the end of the workweek, the piece rate earnings
are less than the required hourly wage rate, then the employer must supplement the worker’s weekly earnings to meet the requirement.

Additionally, employers who are certified to employ workers in herding and range livestock occupations must pay the highest of an
alternative monthly adverse effect wage rate, any applicable collective bargaining wage, or the applicable minimum wage imposed by
Federal or State law or judicial action, as outlined in 20 CFR 655.210(g). Such employers should be mindful of state laws that may impose
additional wage requirements on herding and range livestock occupations.

May an employer require productivity standards?

Yes, but if the employer requires one or more minimum productivity standards of workers in order to keep their jobs, the standards must be
identified in the job order. It must also be normal and usual for non-H-2A employers to use this standard for the same occupation in the area
of intended employment. Workers may not be paid less than the offered wage, even if the productivity standard is not met. In addition,
productivity standards must be applied equally to all workers, including workers in corresponding employment.

How frequently must H-2A workers and workers in corresponding
employment be paid?
Employers who use the H-2A visa program must pay their workers at least twice a month or according to the common practice in the area of

intended employment, whichever is more frequent. The employer must state in the job order how frequently the worker will be paid.
Employers must pay all wages when due.

Are H-2A workers and workers in corresponding employment covered by any
other wage requirements?

Yes. Other Federal wage statutes, such as the Fair Labor Standards Act, apply to these workers in the same manner as any other worker.
Additionally, many states have enacted laws that require overtime pay for agricultural workers. H-2A employers must comply with all such
applicable laws.

Are any deductions permitted to be made from a worker’s pay?

The employer must make all deductions from the worker’s paycheck that are required by law, The job order must specify all deductions that
are not required by law which the employer will make from the worker’s pay. All deductions must be reasonable. Deductions that are not
disclosed in the contract are prohibited. Certain other deductions, such as for housing or for tools, supplies, and equipment required to
perform the assigned duties, are also prohibited. The employer must reimburse in the first paycheck any recruitment or visa-related fees that
a worker has paid.
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Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official

statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #26G: H-2A Housing Standards for Rental
and Public Accommodations

November 2022

On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This Fact Sheet provides general information about the housing safety and health standards that apply to rental and public accommodations
used by employers to house workers under H-2A temporary labor certifications approved on or after November 14, 2022.

Introduction

The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers) to perform
agricultural labor or services of a temporary or seasonal nature when the employer demonstrates that there are not sufficient workers who
are able, willing, qualified, and available, and that the employment of the H-2A workers will not adversely affect the wages and working
conditions of workers similarly employed in the U.S. As part of the recruitment process, the H-2A employer must submit information for the
publication and circulation of a job order, which is the document containing the material condition of employment. The Department of
Labor's (DOL) regulations governing the H-2A visa program also apply to the employment of other workers by the H-2A employer to perform
any work included in the job order that was approved by DOL's Employment and Training Administration (ETA) or any agricultural work
performed by the H-2A workers during the period of employment stated on the job order. These other workers are engaged in corresponding
employment.

Information about other H-2A requirements can be found in Fact Sheets #26, #26A, #26B, #26C, #26D, #26E, #26F and #26G.

Housing Obligations

H-2A employers must provide housing at no cost to H-2A workers and to those workers in corresponding employment who are not
reasonably able to return to their residence within the same day. H-2A employers may house workers in temporary labor camps that they
own or control, or they may use rental or public accommodations, such as hotels or motels. See WHD's Housing Safety and Health Standards
Checklists for the Occupational Safety and Health Act (OSHA) standards and for the Employment and Training Administration (ETA) standar
to learn more about the housing standards that apply to temporary labor camps under the H-2A program.

H-2A employers that use hotels, motels, or other similar public accommodations to house workers must ensure that those accommodation
meet certain essential health and safety concerns, summarized below. Where local health and safety standards for rental and/or public
accommodations exist, all of those local standards will apply. If, however, the local standards do not address any one or more of these
essential concerns, then any state standards addressing those concerns will apply on that issue. If neither local nor state standards address
any one or more of these essential concerns, then the relevant OSHA standards that pertain to those concerns will apply.

Example: If an employer houses workers in a motel located in a county with a local code that addresses all but one of the listed health and
safety concerns, such as a minimum square footage requirement, then all of the standards in the local code apply to the motel. Since the
local code has no minimum number of square feet per occupant, the State standard for the minimum number of square feet per occupant, if
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any, applies to the housing as well. If the State has no standard for the minimum number of square feet per occupant, then the OSHA
standard applies.

Health or Safety Concerns That Must Be Addressed

Unless the following essential health and safety concerns are addressed by applicable local or state health and safety standards, the
indicated federal DOL OSHA standards will apply to rental and public accommodations used to house workers under the H-2A program. The
employer is responsible for compliance with all the applicable standards, including those that require cleaning.

e Square Footage and Storage Facilities

o Each room where workers sleep must contain at least 50 square feet per person. Ceilings must be at least 7 feet high. (29 CFR

(¢]

1910.142(b)(2))

Each room where workers sleep must have beds, cots, or bunks, as well as storage facilities such as wall lockers for clothing and
personal items. Beds or similar facilities must be at least 36 inches apart, both side-to-side and end-to-end, and must be at least
12 inches off the floor. If double-deck bunkbeds are used, they must be at least 48 inches apart, both side-to-side and end-to-
end. Minimum clearance between the lower and upper bunk must be at least 27 inches. Triple-deck bunks are prohibited. (29
CFR1910.142(b)(3))

At least 100 square feet per person must be provided in a room where workers cook, live, and sleep. (29 CFR 1910.142(b)(9))

o Sufficient and Sanitary Cooking and Kitchen Facilities

When an H-2A employer using rental or public accommodations chooses to meet its meal obligations by providing free and convenient
cooking and kitchen facilities to workers, the following concerns must be addressed:

(¢]

Where stoves are shared, they must be provided in a ratio of at least one stove per 10 persons or one stove per two families.
Sanitary facilities must be provided for storing and preparing food. (29 CFR 1910.142(b)(10))

e Heating, Cooking and Water Heating Equipment

(¢]

All heating, cooking, and water heating equipment must be installed in accordance with State and local ordinances, codes, and
regulations. If the housing is used during cold weather, adequate heating equipment must be provided. (29 CFR 1910.142(b)
(11))

An adequate and convenient water supply, approved by the appropriate health authority, must be provided in each housing
location for drinking, cooking, bathing, and laundry purposes. (29 CFR 1910.142(c)(1))

A water supply is considered adequate if it can deliver 35 gallons per person per day to the housing location at a peak rate of 2
1/2 times the average demand required each hour of the day. (29 CFR 1910.142(c)(2))

The distribution lines must be able to supply water at normal operating pressures to all fixtures when operated at the same
time. (29 CFR 1910.142(c)(3))

One or more drinking fountains must be provided for every 100 occupants. If the number of occupants is between 101 to 200,
an additional drinking fountain is required, and so on. Common drinking cups are prohibited. (29 CFR 1910.142(c)(4))

e Adequate and Sanitary Toilet, Laundry, Handwashing, and Bathing Facilities

o

(¢]

(¢]

(¢]

(¢]

Toilet facilities adequate for the capacity of the housing facility must be provided. (29 CFR 1910.142(d)(1))
An adequate supply of toilet paper must be provided in each bathroom. (29 CFR 1910.142(d)(9))
Bathrooms must be kept in a sanitary condition and must be cleaned at least daily. (29 CFR 1910.142(d)(10))

Laundry, handwashing, and bathing facilities must be provided in the following ratio: one handwashing sink per family or one
per six persons in shared facilities; one shower head for every 10 persons; one laundry facility for each 30 persons. (29 CFF
1910.142(f)(1))

Bathroom floors must be of smooth finish but not slippery materials; they must be waterproof. Floor drains must be provided ir
all shower baths, shower rooms, or laundry rooms. (29 CFR 1910.142(f)(2))

An adequate supply of hot and cold running water must be provided for bathing and laundry purposes. (29 CFR 1910.142(f)(3))

Every service building must be provided with equipment capable of maintaining a temperature of at least 70 degrees
Fahrenheit during cold weather. (29 CFR 1910.142(f)(4))

Facilities for drying clothes must be provided. (29 CFR 1910.142(f)(5))
All service buildings must be kept clean. (29 CFR 1910.142(f)(6))

e Sufficient Lighting
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o Where electricity is available, each habitable room must be provided with at least one ceiling-type light fixture and at least one
separate floor- or wall-type convenience outlet. Laundry and toilet rooms and rooms where people congregate must contain
at least one ceiling- or wall-type light fixture. Light levels in toilet and storage rooms must be at least 20 foot-candles 30 inches
from the floor. In other rooms, including kitchens and living quarters, light levels must be at least 30 foot-candles 30 inches from
the floor. (29 CFR 1910.142(g))

¢ Refuse disposal
o Garbage containers must be kept clean. (29 CFR 1910.142(h)(2))
o Garbage containers must be emptied when full, and at least twice a week. (29 CFR 1910.142(h)(3))

o Effective measures must be taken to prevent animals, insect vectors, and pests from residing in or infesting the facility. (29
CFR 1910.142(j))
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Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official

statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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UNITED STATES DEPARTMENT OF LABOR

Fact Sheet #26H: H-2A Labor Contractor (H-2ALC)
Surety Bonds

August 2023

On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This fact sheet provides general information on the requirements for H-2ALCs to obtain appropriate surety bonds to participate in the H-2A
nonimmigrant temporary visa program. H-2ALC surety bond requirements under both the 2010 Final Rule and 2022 Final Rule are explained
below. When information within a section refers to a specific final rule (2010 or 2022), it means that specific requirement is applicable only to an
H-2A Application for Temporary Employment Certification (application or labor certification) filed under the indicated final rule. Please consult
the chart below to determine the applicable requirement.

Application and Start Dates Applicable requirement

Application is filed on or after March 15, 2010 and before October 12, 2022 2010 Final Rule

Application is filed on or after October 12, 2022, but before November 14, 2022 and

-includes a job order with start dates before November 14,2022

-includes a job order with start dates on or after November 14, 2022 2010 Final Rule
2022 Final Rule

Application is filed on or after November 14, 2022 2022 Final Rule

The Immigration and Nationality Act (INA) authorizes the admission into the United States of temporary, nonimmigrant workers (H-2A
workers) to perform agricultural labor or services that are temporary or seasonal in nature. Employers of such workers and of workers in
corresponding employment (workers who perform work that is included in the job order or agricultural work that is also performed by the H-
2A workers) are obligated to comply with the terms and conditions specified in the job order/work contract, and all applicable statutory and
regulatory requirements. One such condition that is specific to H-2ALCs is the requirement that they obtain a surety bond.

For additional general information on the obligations of H-2A program, please see Fact Sheet #26.

What is an H-2ALC surety bond?

An H-2ALC must obtain a surety bond to demonstrate its ability to meet its financial obligations under the H-2A program. The bond is a
contract in which a surety (typically an insurance or bonding company) assumes liability for the H-2ALC’s financial obligations to its workers
when the H-2ALC fails to pay the wages and benefits as required.

Each bond is payable to the Administrator of the Wage and Hour Division (WHD) and requires the surety to pay any amount, up to the face
value of the bond, for wages and benefits owed to an H-2A worker or worker engaged in corresponding employment, or to a U.S. worker
improperly rejected, laid off, or displaced based on a final decision finding H-2A violation(s). Bonds subject to the 2022 Final Rule must use
standard bond, Form ETA-9142A—Appendix B.
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The original surety bond must be submitted with each H-2A Application for Temporary Employment Certification (Form ETA-9142A) to the
Employment and Training Administration’s (ETA) Office of Foreign Labor Certification (OFLC). If OFLC approves the application, then the
employer may proceed to file a petition to employ foreign nationals as H-2A workers with the Department of Homeland Security.

Who needs to obtain a surety bond?

Every H-2A program applicant that meets the definition of an H-2ALC must obtain and maintain a surety bond throughout the period of time
the certification is in effect. Bonds subject to the 2010 Final Rule must be amended (or a new bond must be obtained) to cover any extension
of the certification period. Bonds subject to the 2022 Final Rule cover any extension of the certification period.

An H-2ALC is defined as any person who:

e meets the definition of employer under 29 CFR part 501;

e is not a fixed-site employer, an agricultural association, or an employee of a fixed-site employer or agricultural association, as those
terms are used in part 501; and

e recruits, solicits, hires, employs, furnishes, houses, or transports any worker subject to 8 U.S.C. 1188, 20 CFR part 655, subpart B or part
501.

What is the required amount for an H-2ALC’s surety bond?

The standard bond amounts are available online by visiting OFLC’s H-2A website. However, please note that the WHD Administrator may

require that an H-2ALC obtain a bond in a higher amount after providing notice and an opportunity for hearing when objective criteria show
that the amount of the bond is not sufficient to meet potential wage and benefit obligations or liabilities.

How long does a surety bond remain in force?

For bonds subject to the 2010 Final Rule, the bond must remain in force, i.e., be available to cover to a claim for payment from the WHD
Administrator, for at least two years after the expiration of the labor certification, including any extensions. For example, if a labor
certification’s period of validity starts on March 15,2023 and expires on September 15, 2023, the bond must remain in force until at least
September 14, 2025. However, if WHD has started any enforcement proceedings, including an investigation or litigation before an
administrative tribunal or court, the bond must remain in force until the conclusion of the proceedings and any related appeals or litigation.

For bonds subject to the 2022 Final Rule, the bond will remain in force for three years after the expiration of the labor certification, including
any extensions, and this period will extend until any enforcement proceeding initiated during that three-year period is concluded, as
described above.

What is WHD’s process for making a claim on a surety bond?

Once there is a final decision finding H-2A violation(s), WHD may issue a demand letter to the surety to recover unpaid wages and benefits,
including interest, the H-2ALC owes its workers, up to the face value of the bond. The letter will contain information about the principal/H-
2ALC, a summary of investigative findings, copies of correspondence advising the H-2ALC of back wages due, a copy of each surety bond, and
a list of the corresponding Form ETA-9142A numbers.

A demand letter will also include instructions on how to remit payment to the appropriate WHD regional office with jurisdiction over the

case.

Note: WHD makes every effort to locate and notify all employees owed back wages for direct payment of the collected funds. In instances
where workers cannot be contacted immediately, WHD retains the back wages for three years while continuing efforts to locate those
workers. Workers may check to see if they are owed back wages collected by WHD by searching the Workers Owed Wages database.
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How does the insurance or bonding company request cancellation of a surety
bond under the 2010 Final Rule?

Only bonds subject to the 2010 Final Rule may be canceled. Bonds subject to the 2022 Final Rule utilize the standard form ETA-9142A -
Appendix B and may not be canceled.

For bonds subject to the 2010 Final Rule, a request to cancel an H-2ALC surety bond, i.e., to end the period in which the WHD Administrator
may make a claim against the bond after the two-year period in which the bond must remain in force, must be sent to the WHD Administrator
at the following address at least 45 days in advance of the requested cancellation or termination date:

Administrator, Wage and Hour Division
United States Department of Labor

200 Constitution Avenue, NW, Room S-3502
Washington, DC 20210

The request to cancel should include the name of the principal (the H-2ALC named on the bond and Form ETA-9142A), bond number,
requested date of cancellation, Form ETA-9142A number, and the labor certification validity dates. Requests to cancel that are missing one or
more of these elements will be returned as WHD is unable to determine if the bond may be canceled without this information. Form ETA-
9142A number and labor certification validity dates may be obtained from the principal or from OFLC’s H-2A Disclosure Data available at:
https://www.dol.gov/agencies/eta/foreign-labor/performance.

Providing point of contact information in the cancellation request, such as name and email address, will assist WHD in timely processing
these requests and asking any necessary follow-up questions.

Important: A requested cancellation of an H-2ALC surety bond is not effective unless and until WHD responds to the cancellation request
with an approval of cancellation (see below).

Will the insurance or bonding company receive a response from WHD to my
surety bond cancellation request?

Yes, WHD will send a response. However, the response may not be received before the requestor’s requested cancellation date. A requested
cancellation is not effective unless and until WHD approves the cancellation request.

In some cases, WHD cannot determine whether a specific bond may be canceled because the request for cancellation is missing essential
information regarding the labor certification for which the bond was issued, e.g., the Form ETA-9142A certification number and validity dates.
The surety’s primary source of information in this regard is the principal, who has direct access to such information. WHD will also examine
the request for cancellation and corresponding labor certification to verify that all cancellation criteria have been met and issue a response.

There are four categories of responses WHD will issue:

1. Cancellation request not approved - No Form ETA-9142A number

a. The Form ETA-9142A number corresponding to the bond to be canceled was not provided on the cancellation request. WHD
reviews the bond number against available bond data in an attempt to obtain the Form ETA-9142A number; however, when the
Form ETA-9142A number is unavailable, WHD is unable to verify that all bond requirements for cancellation have been met.

b. An example Form ETA-9142A number is H-300-21321-987654.
2. Cancellation request not approved - Open enforcement proceeding

a. The bond cannot be canceled due to an ongoing enforcement proceeding related to the principal’s participation in the H-2A
program. Once the enforcement proceeding and all related appeals and litigation are concluded, the bond may be canceled
provided that all other cancellation criteria have been met.

3. Cancellation request not approved - Required claims period has not elapsed

a. The bond cannot be canceled because two years have not elapsed from the expiration date of the labor certification and any
extension. Once the two years have elapsed, the bond may be canceled provided that all other cancellation criteria have been
met.

4. Approval of cancellation request
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a. The cancellation request has met all criteria and is approved. The surety may cancel or terminate the bond.

Resources

20 CFR 655 Subpart B

29 CFR 501 Subpart A

ETA OFLC Frequently Asked Questions on the H-2A 2010 Final Rule (see rounds 3, 4, 6, and 8)

Form ETA-9142A—Appendix B

H-2ALC Surety Bond Amounts and Adverse Effect Wage Rates

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

[=];

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR

Fact Sheet #26: Section H-2A of the Immigration and
Nationality Act (INA)

February 2010

On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This fact sheet provides general information concerning the application of the H-2A requirements to the agricultural industry for H-
2A applications submitted on or after March 15, 2010.

Introduction

The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers) to perform
agricultural labor or services of a temporary or seasonal nature. The Department of Labor’s regulations governing the H-2A Program also
apply to the employment of U.S. workers by an employer of H-2A workers in any work included in the ETA-approved job order or in any
agricultural work performed by the H-2A workers during the period of the job order. Such U.S. workers are engaged in corresponding
employment.

Overview of Employer Contractual Obligations

Recruitment of U.S. Workers: In order for the Department of Labor to certify that there are not sufficient U.S. workers qualified and
available to perform the labor involved in the petition and that the employment of the foreign worker will not have an adverse effect on the
wages and working conditions of similarly employed U.S. workers, employers must demonstrate the need for a specific number of H-2A
workers. In addition to contacting certain former U.S. employees and coordinating recruitment activities through the appropriate State
Workforce Agency, employers are required to engage in positive recruitment of U.S. workers. H-2A employers must provide employment to
any qualified, eligible U.S. worker who applies for the job opportunity until 50 percent of the period of the work contract has elapsed.
Employers must offer U.S. workers terms and working conditions which are not less favorable than those offered to H-2A workers.

Termination of Workers: Employers are prohibited from hiring H-2A workers if the employer laid off U.S. workers within 60 days of the date
of need, unless the laid-off U.S. workers were offered and rejected the agricultural job opportunities for which the H-2A workers were soug}
A layoff of U.S. workers in corresponding employment is permissible only if all H-2A workers are laid off first. Employers may only reject
eligible U.S. workers for lawful, job-related reasons.

In order to negate a continuing liability for wages and benefits for a worker who is terminated or voluntarily abandons the position,
employers are required to notify the Department of Labor (DOL), and in the case of an H-2A worker the Department of Homeland Security, no
later than two working days after the termination or abandonment.

Rates of Pay: The employer must pay all covered workers at least the highest of the following applicable wage rates in effect at the time work
is performed: the adverse effect wage rate (AEWR), the applicable prevailing wage, the agreed-upon collective bargaining rate, or the Federal
or State statutory minimum wage.
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Wages may be calculated on the basis of hourly or “piece” rates of pay. The piece rate must be no less than the piece rate prevailing for the
activity in the area of intended employment and on a pay period basis must average no less than the highest required hourly wage rate.

Written Disclosure: No later than the time at which an H-2A worker applies for a visa and no later than on the first (1%%) day of work for
workers in corresponding employment, the employer must provide each worker a copy of the work contract - in a language understood by
the worker - which describes the terms and conditions of employment. In the absence of a separate written work contract, the employer
must provide each worker with a copy of the job order that was submitted to and approved by DOL. The work contract must include:

e the beginning and ending dates of the contract period as well as the location(s) of work;

e any and all significant conditions of employment, including payment for transportation expenses incurred, housing and meals to be
provided (and related charges), specific days workers are not required to work (i.e., Sabbath, Federal holidays);

e the hours per day and the days per week each worker will be expected to work;

e the crop(s) to be worked and/or each job to be performed,

e the applicable rate(s) for each crop/job;

e that any required tools, supplies, and equipment will be provided at no charge;

e that workers’ compensation insurance will be provided at no charge; and

e any deductions not otherwise required by law. All deductions must be reasonable. Any deduction not specified is not permissible.

Guarantees to All Workers: H-2A employers must guarantee to offer each covered worker employment for a total number of hours equal to
at least 75% of the workdays in the contract period - called the “three-fourths guarantee.” For example, if a contract is for a 10-week period,
during which a normal workweek is specified as 6 days a week, 8 hours per day, the worker would need to be guaranteed employment for at
least 360 hours (e.g., 10 weeks x 48 hours/week = 480 hours x 75% = 360).

If during the total work contract period the employer does not offer sufficient workdays to the H-2A or corresponding workers to reach the
total amount required to meet the three-fourths guarantee, the employer must pay such workers the amount they would have earned had
they actually worked for the guaranteed number of workdays. Wages for the guaranteed 75% period will be calculated at no less than the
rate stated in the work contract.

Housing: Employers must provide housing at no cost to H-2A workers and to workers in corresponding employment who are not reasonably
able to return to their residence within the same day. If the employer elects to secure rental (public) accommodations for such workers, the
employer is required to pay all housing-related charges directly to the housing’s management.

In addition, employers are required to either provide each covered worker with three meals per day, at no more than a DOL-specified cost, or
to furnish free and convenient cooking and kitchen facilities where workers can prepare their own meals.

Employer-provided or secured housing must meet all applicable safety standards.

Transportation: Employers must provide daily transportation between the workers’ living quarters and the employer’s worksite at no cost to
covered workers living in employer-provided housing. Employer-provided transportation must meet all applicable safety standards, be
properly insured, and be operated by licensed drivers.

Inbound & Outbound Expenses: If not previously advanced or otherwise provided, the employer must reimburse workers for reasonable
costs incurred for inbound transportation and subsistence costs once the worker completes 50% of the work contract period. Note: the FLSA
applies independently of H-2A and prohibits covered employees from incurring costs that are primarily for the benefit of the employer if su-*
costs take the employee’s wages below the FLSA minimum wage. Upon completion of the work contract, the employer must either provide
pay for the covered worker’s return transportation and daily subsistence.

Records Required: Employers must keep accurate records of the number of hours of work offered each day by the employer and the hours
actually worked each day by the worker.

On or before each payday (which must be at least twice monthly), each worker must be given an hours and earnings statement showing
hours offered, hours actually worked, hourly rate and/or piece rate of pay, and if piece rates are used, the units produced daily. The hours and
earnings statement must also indicate total earnings for the pay period and all deductions from wages.
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Additional Assurances and Obligations: Employers must comply with all applicable laws and regulations, including the prohibition against
holding or confiscating workers’ passports or other immigration documents. In addition, employers must not seek or receive payment of any
kind from workers for anything related to obtaining the H-2A labor certification, including the employer’s attorney or agent fees, the
application fees, or the recruitment costs. Employers must also assure that there is no strike or lockout in the course of a labor dispute at the
worksite for the H-2A certification which the employer is seeking. In addition, employers cannot discriminate against - or discharge without
just cause - any person who has filed a complaint, consulted with an attorney or an employee of a legal assistance program, testified, or in
any manner, exercised or asserted on behalf of himself/herself or others any right or protection afforded by sec. 218 of the INA or the H-2A
regulations.

H-2A Labor Contractors

An H-2ALC is a person who meets the definition of an “employer” under the H-2A Program and does not otherwise qualify as a fixed-site
employer or an agricultural association (or an employee of a fixed-site employer or agricultural association) and who is engaged in any one
of the following activities in regards to any worker subject to the H-2A regulations: recruiting, soliciting, hiring, employing, furnishing,
housing, or transporting.

While H-2A does not require labor contractors to register as such with the Department, any person who is subject to MSPA as a Farm Labor
Contractor (FLC) must register with the Department and be issued an FLC Certificate of Registration prior to engaging in any farm labor
contracting activity. In their H-2A applications, H-2ALCs required to be registered under MSPA are obligated to provide their respective MSPA
FLC Certificate of Registration number and to identify the farm labor contracting activities they are authorized to perform.

In addition to meeting the same assurances and obligations as any other H-2A employer, H-2ALCs must fulfill the following requirements:

e list the name and location of each fixed-site agricultural business to which they expect to provide H-2A workers, the dates of each
employment opportunity, and a description of the crops and activities the workers are expected to perform at each area of intended
employment;

e submit a copy of each work contract agreement between the H-2ALC and the agricultural business to which they expect to provide
workers;

e provide proof that all housing and transportation if provided or secured by the fixed-site employer complies with applicable safety and
health standards; and

e obtain and submit the original surety bond with the H-2A Application.

Surety Bond: The surety bond must be written to cover liability incurred during the term of the work contract period listed on the H-2A
Application and must remain in effect for a period of at least 2 years from the expiration date of the labor certification. H-2ALCs must obtain
the surety bond in the following amounts:

e $5,000 for a labor certification with fewer than 25 employees;

$10,000 for a labor certification with 25 to 49 employees;

$20,000 for a labor certification with 50 to 74 employees;

$50,000 for a labor certification with 75 to 99 employees; and

$75,000 for a labor certification with 100 or more employees.

The bond must be payable to the Administrator, Wage and Hour Division, U.S. Department of Labor, 200 Constitution Avenue, NW, Room S-
3502, Washington, DC 20210.
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Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official

statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #40: Overview of Youth Employment (Child
Labor) Provisions of the Fair Labor Standards Act
(FLSA) for Agricultural Occupations

Revised December 2016

The Fair Labor Standards Act of 1938 (FLSA) as amended, sets standards for youth employment in agriculture. These standards differ from

those for nonfarm jobs.

To Which Agricultural Workers does the FLSA Apply?

The FLSA covers employees whose work involves production of agricultural goods which will leave the state directly or indirectly and become

a part of interstate commerce.

What are the Minimum Age Standards for Agricultural Employment?

Youths ages 16 and above may work in any farm job at any time.
Youths aged 14 and 15 may work outside school hours in jobs not declared hazardous by the Secretary of Labor.

Youths 12 and 13 years of age may work outside of school hours in non-hazardous jobs on farms that also employ their parent(s) or with
written parental consent.

Youths under 12 years of age may work outside of school hours in non-hazardous jobs with parental consent, but only on farms where none
of the employees are subject to the minimum wage requirements of the FLSA.

Local youths 10 and 11 may hand harvest short-season crops outside school hours for no more than 8 weeks between June 1 and October 15
if their employers have obtained special waivers from the Secretary of Labor.

Youths of any age may work at any time in any job on a farm owned or operated by their parents.

What are the Hazardous Occupations in Agriculture?

Minors under 16 may not work in the following occupations declared hazardous by the Secretary of Labor:

e operating a tractor of over 20 PTO horsepower, or connecting or disconnecting an implement or any of its parts to or from such a
tractor;

e operating or working with a corn picker, cotton picker, grain combine, hay mower, forage harvester, hay baler, potato digger, mobile
pea viner, feed grinder, crop dryer, forage blower, auger conveyor, unloading mechanism of a nongravity-type self-unloading wagon or
trailer, power post-hole digger, power post driver, or nonwalking-type rotary tiller;

e operating or working with a trencher or earthmoving equipment, fork lift, potato combine, or power-driven circular, band or chain saw;

e workingin ayard, pen, or stall occupied by a bull, boar, or stud horse maintained for breeding purposes; a sow with suckling pigs; or a
cow with a newborn calf (with umbilical cord present);

e felling, buckling, skidding, loading, or unloading timber with a butt diameter or more than 6 inches;

e working from a ladder or scaffold at a height of over 20 feet;
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e driving a bus, truck or automobile to transport passengers, or riding on a tractor as a passenger or helper;

e working inside: a fruit, forage, or grain storage designed to retain an oxygen-deficient or toxic atmosphere; an upright silo within 2
weeks after silage has been added or when a top unloading device is in operating position; a manure pit; or a horizontal silo while
operating a tractor for packing purposes;

e handling or applying toxic agricultural chemical identified by the words "danger," "poison," or "warning or a skull and crossbones on

the label;
e handling or using explosives; and

e transporting, transferring, or applying anhydrous ammonia.

The prohibition of employment in hazardous occupations does not apply to youths employed on farms owned or operated by their parents.
In addition, there are some exemptions from the prohibitions:

e 14 and 15-year old student learners enrolled in vocational agricultural programs are exempt from certain hazardous occupations when
certain requirements are met; and

e minors aged 14 and 15 who hold certificates of completion of training under a 4-H or vocational agriculture training program may work
outside school hours on certain equipment for which they have been trained.

What if state youth employment standards differ from federal standards?

Many states have laws setting standards for youth employment in agriculture. When both state and federal youth employment laws apply,
the law setting the most stringent standard must be observed.

Who enforces the federal youth employment laws, and what are the penalties
for violations?

Enforcement and Penalties

Investigators of the Wage and Hour Division who are stationed across the U.S. enforce the youth employment provisions of the FLSA. As the
Secretary of Labor's representatives, they have the authority to conduct investigations and gather data on wages, hours, and other
employment conditions or practices in order to assess compliance with all the provisions of the FLSA.

An employer that violates the youth employment provisions may be subject to civil money penalties (CMPs). The amount of the CMP
assessment, which may not exceed a cap set by statute, depends upon the application of statutory and regulatory factors to the specific
circumstances of the case.

e Asageneral matter, child labor CMP assessments will be higher if the violation contributed to the injury or death of the youth involved
in the violation. The severity of any such injury will be taken into account in determining the amount of a CMP.

e CMP assessments may be decreased based on the size of the business.

e CMP assessments will reflect the gravity of the violation and may be doubled if the violation is determined to be willful or repeated.

A CMP assessment for a violation that causes the death or serious injury of a minor is subject to a higher statutory cap.

e Aninjury qualifies as a “serious injury” for this purpose if it involves permanent or substantial harm. Both the significance of the injury
and the duration of recovery are relevant in determining whether an injury is serious.

e |f more than one violation caused a single death or serious injury, more than one CMP may be assessed.

e CMP assessments based on the death or serious injury of a minor may be doubled up to a higher statutory cap if the violation is
determined to be willful or repeated.

For current maximum CMP amounts, please visit https://www.dol.gov/agencies/whd/flsa.

The FLSA prohibits the shipment in interstate commerce of goods that were produced in violation of the Act's minimum wage, overtime, or
youth employment provisions. The FLSA authorizes the Department of Labor to seek a court order enjoining the movement of such “hot
goods.” The FLSA also authorizes the Department to obtain injunctions against violators of the youth employment provisions to compel their
compliance with the law. Further violations could result in sanctions against such persons for contempt of court. Willful youth employment
violators may face criminal prosecution and be fined up to $10,000. Under current law, a second conviction may result in imprisonment.
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Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

[=];

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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The Migrant and Seasonal Agricultural Worker Protection Act (MSPA)_protects migrant and seasonal agricultural workers by establishing

employment standards related to wages, housing, transportation, disclosures and recordkeeping. MSPA also requires farm labor contractors
to register with the U.S. Department of Labor (DOL).

Farm Labor Contractor Registration

A Farm Labor Contractor (FLC) is someone who, for money or other valuable consideration paid or promised to be paid, recruits, solicits,
hires, employs, furnishes or transports migrant and/or seasonal agricultural workers or, provides housing to migrant agricultural workers.
Agricultural employers, agricultural associations and their employees are not included in the term.

Before performing any farm labor contracting activity, a farm labor contractor must register with the U.S. Department of Labor (DOL) and
obtain a certificate of registration. A farm labor contractor must be specifically authorized to provide housing or transportation to migrant or
seasonal agricultural workers prior to providing the housing or transportation. Persons employed by farm labor contractors to perform farm
labor contracting activities also must register with DOL.

Farm labor contractors and farm labor contractor employees who perform farm labor contractor activities must carry proof of registration
and show it to workers, agricultural employers, agricultural associations, and any other person with whom they deal as contractors.

Agricultural associations, agricultural employers, and their employees are not considered farm labor contractors and do not have to register.
However, before they engage the services of any farm labor contractor, they must take reasonable steps to ensure that the contractor has a
DOL certificate of registration valid for the services to be performed. To inquire about the validity of a certificate, call the Wage and Hour
Division’s toll-free number 1-866-4USWAGE (1-866-487-9243 ).

Wages

Agricultural associations, agricultural employers, and farm labor contractors must pay workers their wages when due, and give workers
itemized, written statements of earnings for each pay period, including any amount deducted and the reasons for the deduction.

Housing

Each person or organization which owns or controls a facility or real property used for housing migrant workers must comply with federal
and state safety and health standards. A written statement of the terms and conditions of occupancy must be posted at the housing site
where it can be seen or be given to the workers.

Transportation

Agricultural associations, agricultural employers, and farm labor contractors must assure that vehicles used or caused to be used by a farm
labor contractor, agricultural employer, or agricultural association to transport workers are properly insured, are operated by licensed
drivers, and meet federal and state safety standards.
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Disclosure

Agricultural associations, agricultural employers, and farm labor contractors must inform migrant and seasonal agricultural workers about
prospective employment, including the work to be performed, wages to be paid, the period of employment, whether state workers’
compensation or state unemployment insurance will be provided.

Agricultural associations, agricultural employers, and farm labor contractors must provide required information to seasonal workers when
they are offered work, in writing if requested; and to migrant workers and seasonal day haul workers in writing when they are being
recruited. Workers compensation information, however, must be provided in writing to any type of worker. Information must be written in
English, Spanish or other language common to the workers, as appropriate. Once hired, migrant and seasonal workers have a right to receive
upon request a written statement of such information.

Agricultural associations, agricultural employers, and farm labor contractors must display a poster where it can be seen at the job site which

sets forth the rights and protections of the workers ( posters are available from the Wage and Hour Division).

Recordkeeping

Agricultural associations, agricultural employers, and farm labor contractors must keep complete and accurate payroll records for all
workers; in addition, farm labor contractors must give any other farm labor contractor, agricultural employer, or agricultural association to
whom they supply workers, copies of payroll records for each worker supplied to that particular contractor, employer, or association.

Other Provisions

Farm labor contractors must comply with the terms of written agreements made with agricultural employers and agricultural associations.

Exemptions

Certain persons and organizations, such as small businesses, some seed and tobacco operations, labor unions, and their employees, are
exempt from the Act.

Enforcement

The Wage and Hour Division of the U.S. Department of Labor administers MSPA. During investigations, Wage and Hour investigators may
enter and inspect premises (including vehicles and housing), review and transcribe payroll records, and interview workers to determine
compliance with MSPA. Investigators may advise violators to make changes necessary to achieve compliance.

Administrative actions under MSPA include penalties for each violation and, in the case of farm labor contractors, revocation or suspension
of existing certificates and denial of future certificates of registration. For current maximum penality amount, see

https://www.dol.gov/agencies/whd/agriculture/mspa#cmp . Failure to comply with MSPA may result in civil or criminal prosecution. To
insure compliance with MSPA, the Secretary of Labor may seek court injunctions prohibiting further violations and may bring criminal
charges. In addition, courts may assess fines and prison terms of up to three years in criminal cases.

In addition to the above remedies, individuals whose rights under MSPA have been violated may file suit directly in federal court for
damages.
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Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official

statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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The Migrant and Seasonal Agricultural Worker Protection Act (MSPA), administered by the Wage and Hour Division (WHD) of the U.S.
Department of Labor (DOL), protects migrant and seasonal agricultural workers by establishing employment standards related to wages,

housing, transportation, disclosures and recordkeeping and farm labor contractor registration requirements. This Fact Sheet provides
information concerning the transportation requirements of MSPA. Additional information about the other MSPA requirements can be found
in WHD Fact Sheet # 49.

MSPA Transportation Safety Standards

Under Section 401 of the MSPA,any non-exempt person who uses, or causes to be used, a vehicle to transport migrant or seasonal
agricultural workers must comply with the applicable vehicle safety standards contained in the regulations and with all other applicable
Federal and State safety standards. This language encompasses the use of seat belts where already required under Federal or State law.
Under MSPA, vehicles must comply with either the DOL standards at 29 CFR § 500.104 or the Department of Transportation (DOT) standards
incorporated at 29 CFR § 500.105. Which standard applies depends on the type of vehicle and how the vehicle is to be used, as summarized in
the chart below. The chartis an aid and is not a substitute for the regulatory language. Definitions of the terms follow the chart.

TYPE OF USE and SAFETY STANDARD

Type of Vehicle 75 miles or less* More than 75 miles or Day Haul
Passenger automobile 500.104 500.104
Station Wagon 500.104 500.104
Bus 500.104 500.105
Truck/Truck Tractor/Semi-trailer 500.104 500.105
Low Speed Vehicle 500.104 500.105
VAN
75 miles or less* More than 75 miles or Day Haul
10 or fewer passengers 500.104 500.104
More than 10 passengers 500.104 500.105
"Windowless" cargo van 500.104 500.105**
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Pick-up Truck

75 miles or less*

More than 75 miles or Day Haul

Workers riding in cab 500.104

500.104

Workers riding in truck bed 500.104

500.105

Multipurpose Passenger Vehicle

75 miles or less*

More than 75 miles or Day Haul

Not meeting truck features 500.104

500.104

Meeting truck features 500.104

500.105

*The mile limitation applies to the entire trip. One trip may have numerous intermediate stops and normally ends when the vehicle returns

to its starting point.

**Vans without windows or means to assure ventilation are not permitted.

WHD will use the following descriptions of vehicle types when enforcing the motor vehicle safety standards in the MSPA regulations. This

information is largely based on DOT regulations and guidance.

Passenger automobile
a motor vehicle with motive power designed for carrying 10 persons or less (except a low-speed vehicle, a multipurpose passenger
vehicle, a truck, a motorcycle, or a trailer). This includes a vehicle designated by the manufacturer as a station wagon.

Bus
a motor vehicle with motive power, except a trailer, designed for carrying more than 10 persons.

Multipurpose passenger vehicle

a motor vehicle with motive power, except a low-speed vehicle or trailer, designed to carry 10 persons or less which is constructed
either on a truck chassis or with special features for occasional off-road operation (e.g. SUV). For MSPA enforcement purposes, a
multipurpose passenger vehicle will be treated as a passenger automobile with the exception of those that meet the criteria of a truck
(see below).

Pickup truck
a truck (see below) whether extended cab, crew cab, etc. When transporting passengers only within the cab they will be treated as a
station wagon as allowed in 29 CFR § 500.102(f).

Truck

motor vehicle with motive power, except a trailer, designed primarily for the transportation of property or special purpose equipment.

This includes a light truck, which is an automobile (other than a passenger automobile) that meets the characteristics in either a) or b)
below:

a) Designed to perform at least one of the following functions:

Transport more than 10 persons;

Provide temporary living quarters;

Transport property on an open bed;

Provide greater cargo-carrying than passenger-carrying volume; or

Permit expanded use of the automobile for cargo-carrying purposes or other nonpassenger-carrying purposes through the removal of
seats by means installed for that purpose by the automobile's manufacturer or with simple tools, such as screwdrivers and wrenches,
so as to create a flat, floor level surface extending from the forward most point of installation of those seats to the rear of the
automobile's interior.
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b) Designed for off-highway operation:

§ (i) That has 4-wheel drive; or
i) Is rated at more than 6,000 pounds gross vehicle weight; and

§ That has at least four of the following characteristics calculated when the automobile is at curb weight, on a level surface, with the front
wheels parallel to the automobile's longitudinal centerline, and the tires inflated to the manufacturer's recommended pressure:

ii) Breakover angle of not less than 14 degrees (see diagram below);

(i) Approach angle of not less than 28 degrees (see diagram below);

(

(iii) Departure angle of not less than 20 degrees (see diagram below);
(iv) Running clearance of not less than 20 centimeters;

(

v) Front and rear axle clearances of not less than 18 centimeters each. (See 49 CFR §523.2 for further details.)

Approach & Departure Angles EBreakover Angle

14°

A light truck designed to transport more than 10 passengers that meets all the passenger compartment requirements in 29 CFR § 500.105(b)

(3)(vi) and none of the other characteristics above as a “truck” will be treated as a “bus.”

e Van
a light truck (see (a)(5) under truck above). A van with windows along both sides of the passenger-carrying area which is designed to
carry 10 persons or less will be treated as a passenger automobile or when designed to carry more than 10 persons will be treated as a

other than passenger capacity. A van designed for carrying cargo, typically without windows along both sides of the passenger-carrying
area, is a truck. This regulation specifically prohibits the use of closed vans without windows or means to assure ventilation.

e Trailer
a motor vehicle with or without motive power, designed for carrying persons or property and for being drawn by another motor
vehicle.

e Semi-trailer
a trailer so constructed that a substantial part of its weight rests upon or is carried by another motor vehicle.

e Truck tractor
a truck designed primarily for drawing other motor vehicles and not so constructed as to carry a load other than a part of the weight of
the vehicle and the load so drawn.

e Low-speed vehicle
a 4-wheeled motor vehicle, other than a truck, whose speed attainable in 1.6 km (1 mile) is more than 32 kilometers per hour (20 miles
per hour) and not more than 40 kilometers per hour (25 miles per hour) on a paved level surface.

“Designed” as used in this fact sheet is restricted to actions taken by the original manufacturer of the vehicle. Where further guidance is
needed beyond the above definitions, the manufacturer’s designation of the vehicle type can be determined by researching the specific
vehicle identification number (VIN). Aftermarket modifications or alterations are not a part of the vehicle design and do not change the
designation of the vehicle type from the type originally manufactured. The driver is included in the term “person” or “passenger” when
determining seating capacity.

Compliance with Other Applicable Federal and State Safety Standards
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MSPA and DOL regulations impose an affirmative obligation on vehicles covered under MSPA to follow all other applicable Federal and State
safety regulations, in addition to those specifically required under MSPA itself. See Title IV, Section 401(b)(1)(A) of the Act and 29 CFR §
500.100(a) respectively. It is imperative that a person subject to MSPA who is not otherwise exempt from the Act and who is transporting
migrant or seasonal agricultural workers in a manner subject to MSPA comply with all safety obligations imposed by the State in which it
operates, including, but not limited to, any seat belt requirements under State law. Therefore a violation of the State’s operating
requirement, particularly regarding seat belt law requirements, is a violation under MSPA for failure to comply with other safety regulations.

MSPA Drivers’ License Requirements

Under MSPA, any non-exempt person who uses or causes to be used a vehicle to transport any migrant or seasonal agricultural worker is
required to ensure that each driver has a currently valid motor vehicle operator’s permit or license to operate the vehicle (as provided by
applicable State law). If, for example, State law requires the driver to have a commercial drivers’ license (CDL) to operate a given vehicle, then
the driver must have a valid CDL before driving the vehicle. In addition, each FLC and Farm Labor Contactor Employee (FLCE) who drives
must have and carry a Doctor’s Certificate. (WH-515).

MSPA Insurance Requirements

Any person subject to the Act who uses, or causes to be used, a vehicle to transport covered workers must ensure that the vehicle is properly
insured against liability for damage to persons or property. The specific insurance requirements are found in the MSPA regulations under 29
29 CFR §§ 500.120-.128. Generally, the owner or lessor of the vehicle will be responsible for providing the required insurance. There are three

ways to meet the insurance requirement:

Option A

Obtain vehicle liability insurance coverage in the amount of not less than $100,000 for each seat in the vehicle (up to a maximum of $5,000,000 for any one
vehicle). The policy must be maintained in full force and effect at all times for transportation subject to the Act’s requirements.

Option B

Obtain a liability bond from a U.S. Department of Treasury approved “surety,” assuring payment for any liability up to $500,000 for damages to persons or
property arising out of transportation of workers in connection with the business, activities or operations of the person doing the transporting. Any liability
bond obtained pursuant to the requirements of the Act must be maintained in full force and effect for the entire period during which workers may be
transported.

Option C

Obtain State workers’ compensation insurance coverage. The policy must be maintained in full force and effect at all times when transportation subject to
the Act’s requirements occurs. However, the person responsible for the transportation must also have:

- a minimum of $50,000 in property damage insurance coverage for loss or damage in any one accident to the property of others (excluding cargo) to
protect the workers against property loss; or evidence of vehicle liability insurance coverage or a general liability insurance policy that provides the same
protection.

It is important to note that for Option C, workers’ compensation insurance provides specific coverage which varies from state to state and
may not cover all circumstances in which the workers are transported. If the transportation being provided is not covered under the
applicable State law, then certain adjustments in the insurance requirements apply.

For instance, transportation for a non-work-related purpose, such as a visit to the grocery store or laundromat, may not be covered under the
State policy. Additionally, State workers’ compensation coverage may not apply to travel outside the state, or in some states it may not apply
to travel to and from work. If using a State workers’ compensation policy to meet the insurance requirements for transportation
authorization under MSPA, it is important to be aware of precisely what type of travel is covered by the State policy, and if necessary, to
procure additional coverage through a liability insurance policy or liability bond for transportation not covered by the State law.
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Also note that if transportation authorization (TA) is issued to an FLC based on a workers’ compensation insurance policy provided by a
specific employer, the insurance coverage is limited to transportation provided to the employees of that specific employer within the scope
of that employers’ workers’ compensation policy.

Are “Raiteros” Subject to MSPA?

Generally, the term “raitero” refers to a person (usually a fieldworker) who, for a fee, provides transportation for farm workers both to and
from the work site. Generally, workers are charged a daily roundtrip fee with the specific amount usually contingent upon the distance
traveled. If the amount charged each worker transported exceeds the actual cost of providing the transportation, the raitero will most likely
meet the MSPA definition of a FLC (i.e., transporting MSPA covered workers for a fee). In such a case, the raitero should be registered with
DOL as a FLC, and is responsible for complying with the registration, transportation safety, drivers’ licensing, and insurance requirements of
the Act.

FLC Employees Who Operate Vehicles to Transport Workers

Employees of FLCs who recruit, solicit, hire, employ, furnish, or transport migrant or seasonal agricultural workers on behalf of their
employer (the FLC), must be registered with DOL as a Farm Labor Contractor Employee (FLCE) prior to engaging in any of those named
activities. To lawfully drive a vehicle used to transport workers, the FLCE must obtain specific authorization to do so from the DOL. In order to
obtain the authorization, the FLC must submit documentation showing that the vehicle is safe and properly insured, and documentation
must be submitted by the FLCE to establish that he or she holds a valid drivers’ license to operate the vehicle in question. In addition, a valid
and unexpired Doctor’s Certificate must be submitted with the application.

MSPA Trailer Towing Requirements

Towing a trailer behind any vehicle (other than a truck subject to DOT standards) transporting MSPA workers is permitted only if it meets the
applicable DOL or DOT safety standards. A truck subject to DOT standards while transporting MSPA workers may not tow a trailer.

A vehicle transporting MSPA workers and towing a trailer will be examined to ensure that both the vehicle and towed trailer meet the
applicable safety standards. Safety standards applicable to towed trailers include the following:

When subject to DOL standards:

- external lights 29 CFR § 500.104(a)
- brakes 29 CFR § 500.104(b).
- tires 29 CFR § 500.104(c)
- safe loading 29 CFR § 500.104(k).

When subject to DOT standards:
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- equipment and emergency devices (including trailer brake connections and coupling devices) 29 CFR § 500.105(b)(2)(vi).
- safe loading 29 CFR § 500.105(b)(2)(vii)
- lighting devices and reflectors 29 CFR § 500.105(b)(2)(xi)
- parts and accessories (including lighting devices, brakes, and tires) 29 CFR § 500.105(b)(3).

Additional safety factors to consider include, but are not limited to, whether workers were transported in the trailer and the overall safe
operation of the vehicle and trailer

Factors to consider in determining that the vehicle and trailer have been safely loaded include, but are not limited to, whether the load has
been balanced from side to side and cargo weight distributed evenly along the length of the trailer; whether items have been secured and
braced to prevent them from moving during travel; and for most situations, whether the trailer and tow vehicle are level (parallel to the
ground) during travel (information from the trailer manufacturer may be needed to make sure this is correct for this combination of vehicles).
This guidance is based on materials provided by DOT’s Federal Motor Carrier Safety Administration (FMCSA)

Some states and municipalities may have special requirements and DOT may have requirements applicable to vehicles under its jurisdiction
that are towing trailers (e.g. some states require brakes on loaded trailers weighing in excess of a set amount; special permits based on the
size and weight of a trailer; or additional equipment such as side view mirrors). Vehicles subject to MSPA transportation safety requirements
must meet other applicable Federal and State safety standards, including seat belt provisions..

Vehicles towing trailers must also carry proper insurance coverage.

Exclusions from MSPA Transportation Requirements

The following types of transportation are not subject to the requirements of MSPA:

- Transportation on tractors, combines, harvesters, pickers, or other similar machinery and equipment if the worker is actually engaged in the
planting, cultivating, or harvesting of any agricultural commodity or in the care of livestock or poultry.

- Bona fide carpooling arrangements in which: the FLC does not participate; the workers make all of the arrangements themselves; the
workers use one of the workers’ own vehicles; and the workers are not specifically directed or requested by the employer to participate.

- Transportation if the only other occupants of the person’s vehicle are members of his or her immediate family.

Penalties and Sanctions

Violators may be subject to the payment of back wages; assessment of civil money penalties; and/or revocation of FLC registration. Violators
may also be subject to enforcement through civil action and/or criminal prosecution in federal court.
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Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official

statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #51: Field Sanitation Standards under the
Occupational Safety and Health Act

Revised July 2008

The Occupational Safety and Health Act of 1970 was enacted to assure safe and healthful working conditions for working men and women. In
1987, the Occupational Safety and Health Administration issued regulations establishing minimum standards for field sanitation in covered

agricultural settings. Authority for enforcing these field sanitation standards in most states has been delegated to the Wage and Hour Division
of the U.S. Department of Labor.

Summary

The OSHA field sanitation standards require covered employers to provide: toilets, potable drinking water, and hand-washing facilities to
hand-laborers in the field; to provide each employee reasonable use of the above; and to inform each employee of the importance of good
hygiene practices. Covered employers who fail to comply with the statute or regulations may be subjected to a range of sanctions, including
the administrative assessment of civil money penalties and civil or criminal legal action.

Scope of Coverage

In general, the field sanitation standards apply to any agricultural establishment employing

11 or more workers on any one day during the previous 12 months, to perform “hand labor” field work. “Hand labor” includes hand-
cultivation, hand-weeding, hand-planting, and hand-harvesting of vegetables, nuts, fruits, seedlings, or other crops, including mushrooms,
and the hand-packing of produce in the field into containers, whether performed on the ground, on moving machinery, or in a shed. “Hand
labor” does not include the care and feeding of livestock, or hand labor operations in permanent structures (e.g. canning facilities or packing
houses.) Except for hand labor reforestation work, the term “hand labor” also does not include forestry operations, such as logging.

Drinking Water

Covered agricultural employers must provide potable drinking water, suitably cool and in sufficient amounts, dispensed in single-use cups or
by fountains, located so as to be readily accessible to all employees.

Toilets and Handwashing Facilities

Covered agricultural employers must provide one toilet and handwashing facility for every 20 employees, located within a quarter-mile wa
or if not feasible, at the closest point of vehicular access. Premoistened towelettes, once allowed by some state regulators, cannot be
substituted for handwashing facilities. Toilets and handwashing facilities are not required for employees who do field work for three hours
less each day, including travel to and from work.

Employers must maintain such facilities in accordance with public health sanitation practices, including upkeep of water quality through
daily change (or more often if necessary); toilets clean, kept sanitary, and operational; handwashing facilities refilled with potable water as
necessary and kept clean, sanitary, and safe; and proper disposal of wastes from the facilities.
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Employee Notification and Other Requirements

Covered agricultural employers must provide notification to each employee of the location of the water and sanitation facilities, and must
allow employees reasonable opportunities during the workday to use them. The employer also must inform the employee of the relevant
health hazards in the field and the practices necessary to minimize them. Employees cannot be made to bear the costs incurred by the
employer for providing required facilities.

Wage and Hour Division Authority

On February 3, 1997, the Wage and Hour Division assumed authority to enforce these field sanitation standards nationwide, except for Puerto
Rico and the following OSHA State-Plan states: Arizona, California, Hawaii, Maryland, Michigan, New Mexico, Nevada, North Carolina, Oregon,
Tennessee, Virginia, Vermont and Washington.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official

statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #77D: Retaliation Prohibited under the H-2A
Temporary Visa Program

April 2012

On April 29, 2024, The U.S. Department of Labor published a final rule, “Improving Protections for Workers in Temporary.

Agricultural Employment in the United States” Further information on the final rule is found here.

This fact sheet provides general information concerning the prohibition against retaliating against an individual for exercising his or her rights
or participating in matters protected under the H-2A nonimmigrant temporary visa program.

The Immigration and Nationality Act (INA) authorizes the admission into the United States of temporary, non-immigrant alien workers to
perform agricultural labor or services that are temporary or seasonal in nature (H-2A workers). Employers of such workers and of U.S.
workers in corresponding employment (workers who perform work included in the job order or agricultural work performed by the H-2A
workers) are obligated to comply with the terms and conditions specified in the job order/contract, and all applicable statutory and
regulatory requirements, including the prohibition against retaliation.

Prohibitions

29 CFR § 501.4 prohibits discrimination and states that a person may not “intimidate, threaten, restrain, coerce, blacklist, discharge, or in
any manner discriminate against any person who has” engaged in any of the following actions in relation to protections under the H-2A
program or the INA:

e Filed, instituted, or caused to be instituted any complaint or proceeding;
e Testified or is about to testify in any such proceedings;
e Consulted with an attorney or legal assistance program;

e Exercised or asserted, on behalf of himself or others, any right or protection.

Coverage

“Persons” who are precluded from engaging in prohibited discrimination includes, but is not limited to, agricultural associations, agricultu
employers, agents, recruiters, and H-2A labor contractors.

The prohibited actions may not be taken against “any person,” which includes, but is not limited to, H-2A visa workers and workers in
corresponding employment. An employment relationship is not required.

For additional general information on the obligations of H-2A program, please visit Fact Sheet #26 at
http://www.dol.gov/agencies/whd/regs/compliance/whdfs26.
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Enforcement

If an individual believes that he or she has been discriminated against, the worker may file a complaint with any local Wage and Hour
Division (WHD) office. All complaints are confidential and investigations are conducted in such a manner so as to protect confidentiality.

If, upon investigation, the WHD determines such violations occurred, appropriate remedies may be sought, including: civil money penalties,
injunctive relief, and/or any additional remedies necessary to make the employee whole as a result of the discrimination. 29 CFR § 501.16.
Further, under section 218 of the INA, the Secretary is authorized to take such actions, including imposing appropriate penalties and seeking
appropriate injunctive relief and specific performance of contractual obligations, as may be necessary to assure employer compliance with
terms and conditions of employment under this section. 8 U.S.C. § 1188(g)(2). WHD may also initiate debarment proceedings and
recommend revocation of labor certification to the Office of Foreign Labor Certification (OFLC).

Allegations of discrimination related to immigration status or based on citizenship should be directed to the U.S. Department of Justice Civil
Rights Division, Office of Special Counsel for Immigration-Related Unfair Employment Practices. For more information on how to file a
charge, visit their website at http://www.justice.gov/crt/about/osc/htm/charge.php.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official E
statements of position contained in the regulations. S

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR

Fact Sheet #78A: Corresponding employment under
the H-2B Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the
three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning corresponding employment under the H-2B program for H-2B applications
submitted on or after April 29, 2015. An employer employing H-2B workers and/or workers in corresponding employment (as defined below)
under a certified Application for Temporary Employment Certification (Application) must agree as part of the Application to comply with the
following conditions.

What workers are considered "corresponding workers"?

Corresponding workers are defined as non-H-2B workers employed by an employer that has a certified Application who perform either
substantially the same work included in the job order or substantially the same work performed by the H-2B workers, with two exceptions
described below. To qualify for corresponding employment, the work must be performed during the period of the job order, including any

extension approved by the Department.

What exceptions are there to corresponding employment?

The following two categories of workers are not included in the definition of corresponding employment.

1. Incumbent employees:

a. who have been continuously employed by the H-2B employer performing the work described above during the 52 weeks prior to
the date of need in the job order;

b. who have worked or been paid for at least 35 hours in at least 48 of the prior 52 workweeks, and who have worked or been paid
for an average of at least 35 hours per week over the prior 52 weeks, as demonstrated by the employer’s payroll records (except
that the employer may take credit for hours that were reduced by the employee voluntarily choosing not to work due to person
reasons like illness or vacation); and

c. whose terms and working conditions of employment have not been substantially reduced by the employer during the period o
the job order.
2. Incumbent employees covered by a collective bargaining agreement or an individual employment contract that guarantees both an
offer of at least 35 hours of work each workweek and continued employment with the H-2B employer at least through the period of the
job order (except that they may be dismissed for cause).

https://www.dol.gov/agencies/whd/fact-sheets/78a-h2b-corresponding-employment 12





7/10/25, 10:44 AM Fact Sheet #78A: Corresponding employment under the H-2B Program | U.S. Department of Labor

What protections are provided to workers in corresponding employment?

Employers with a certified Application are required to provide workers in corresponding employment at least the same protections and
benefits as those offered or provided to H-2B workers (except for payment of expenses related to obtaining the visa, which is not applicable).

For instance, workers in corresponding employment are entitled to be paid at least the same wage rate paid to the H-2B workers for all hours
worked during the job order period (see 20 CFR 503.16(a) through (c)). Corresponding workers who responded to the required H-2B
recruitment and who live far enough away from the worksite that they are unable to realistically return home every day would be eligible for
the same inbound and outbound transportation and daily subsistence that the employers must provide to the H-2B workers (see 20 CFR
503.16(j)). Other employer obligations to corresponding workers are captured in Appendix B of the Application and in Departmental
regulations at 20 CFR 503.16.

Why do the H-2B regulations extend protections to corresponding workers?

The Immigration and Nationality Act (INA) allows the Department of Homeland Security (DHS) to approve petitions for H-2B workers only
after consulting with appropriate agencies, such as the Department of Labor. DHS regulations require that, in order for an employer to bring

in H-2B workers, the employment of the foreign workers must not adversely affect the wages and working conditions of similarly-employed
U.S. workers.

Having been delegated enforcement authority from DHS, the Department of Labor not only protects foreign H-2B workers, but also
recognizes that providing for corresponding employment is necessary to protect the welfare of similarly-employed workers described above.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

[=];

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR

Fact Sheet #78B: Recruiting Requirements under the
H-2B Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the
three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning employers’ recruiting requirements for prospective workers under the H-2B program
for H-2B applications submitted on or after April 29, 2015. An employer seeking H-2B certification by submitting an Application for Temporary
Employment Certification (Application) must agree as part of the Application to comply with the following requirements.

What are the requirements for prospective H-2B employers to recruit U.S.
workers?

Employers must meet the recruiting requirements found at 20 CFR §§ 655.40 - 655.48.

(1) Employers must conduct certain recruitment to ensure that there are not qualified U.S. workers available for the position listed in the
Application. Unless otherwise instructed by the Certifying Officer (CO), the employer must conduct the recruitment described in 20 CFR §§
655.41- 655.46 within 14 calendar days from the date the Notice of Acceptance is issued. All employer-conducted recruitment must be
completed before the employer submits the recruitment report as required in 20 CFR § 655.48. The employer must accept and hire any
applicants who are qualified and available, and may reject U.S. applicants only for lawful, job-related reasons.

(2) U.S. worker referrals. The Office of Foreign Labor Certification (OFLC) will maintain the job posting on its registry and the State Workforce
Agency (SWA) will maintain the job posting and employers must continue to accept referrals of all U.S. applicants interested in the position
until 21 days before the date of need.

(3) Interviewing U.S. workers. Employers that wish to require interviews must conduct those interviews by phone or provide a procedure for
the interviews to be conducted in the location where the worker is being recruited so that the worker incurs little or no cost. Employers
cannot provide potential H-2B workers with more favorable treatment with regard to such interviews.

(4) Recruitment report. The employer must prepare a recruitment report that details the results of required recruitment activities. In
accordance with 20 CFR § 655.48, this report must include, among other information, the names and contact information of all U.S.
applicants, whether they were offered a position or rejected, and the lawful, job-related reasons for any rejections. After submitting the
recruitment report to the OFLC, Employment and Training Administration, the employer must continue to update the report to include U.S.
applicants until 21 days before the date of need.
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What are the general requirements for prospective H-2B employers to advertise
the job opportunity?

All recruitment must meet the requirements described below and must contain terms and conditions of employment that are not less
favorable than those offered or that will be provided to the H-2B workers. The terms and conditions must reflect, at a minimum, those
contained in the job order.

In addition, all advertising must contain the following information:
(a) The employer’s name and contact information.

(b) The geographic area of intended employment with enough specificity to apprise applicants of any travel requirements and where
applicants will likely have to reside to perform the job;

(c) A description of the job opportunity with sufficient information to apprise U.S. workers of the services or labor to be performed, including
the duties, the minimum education and experience requirements, the work hours and days, and the anticipated start and end dates;

(d) A statement that the position is temporary and full-time, including the total number of job openings the employer intends to fill;
(e) If applicable, a statement that overtime will be available to the worker and the wage offer(s) for working any overtime hours;
(f) If applicable, a statement indicating that on-the-job training will be provided to the worker;

(g) The wage the employer is offering, or in the event that there are multiple wage offers (such as where an itinerary is authorized through
special procedures with multiple wage rates or where the employer will pay multiple wage rates based on experience), the range of
applicable wage offers;

(h) If applicable, any board, lodging, or other facilities the employer will offer to workers or intends to assist workers in securing;

(i) A list of all deductions not required by law that the employer will make from the worker’s paycheck, including, if applicable, reasonable
deductions for board, lodging, and other facilities offered to the worker;

(j) A statement that transportation and subsistence from the place where the worker has come to work for the employer to the place of
employment and return transportation and subsistence will be provided as required by 20 CFR § 655.20(j)(1) (see Fact Sheet #78F);

(k) If applicable, a statement that work tools, supplies, and equipment will be provided to the worker without charge;
(I) If applicable, a statement that daily transportation to and from the worksite will be provided by the employer;
(m) A statement summarizing the three-fourths guarantee as required by 20 CFR § 655.20(f) (see Fact Sheet #78E); and

(n) A statement directing applicants to apply at the nearest office of the SWA in the State in which the advertisement appeared, that SWA’s
contact information, and, if applicable, the job order number.

What are the specific requirements for prospective H-2B employers to
advertise the job opportunity in newspapers?

(1) The employer must place an advertisement (in a language other than English, where appropriate) on two separate days, which may be
consecutive, one of which must be a Sunday, in a newspaper of general circulation serving the area of intended employment and
appropriate to the occupation and the workers likely to apply for the job opportunity. If the job opportunity is located in a rural area that
does not have a newspaper with a Sunday edition, the CO may direct the employer, in place of a Sunday edition, to advertise in the regularly
published daily edition with the widest circulation in the area of intended employment. The newspaper advertisements must satisfy the
requirements described above as required by 20 CFR § 655.41.

(2) The employer must maintain copies of newspaper pages (with date of publication and full copy of the advertisement), or tear sheets of
the pages of the publication in which the advertisements appeared, or other proof of publication furnished by the newspaper containing the
text of the printed advertisements and the dates of publication, consistent with the document retention requirements in 29 CFR 503.17 (see
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Fact Sheet #78I: What Records Must Be Maintained by All H-2B Employers?).

What are an employer’s obligations to contact its former U.S. employees?

The employer must solicit the return of any U.S. workers employed during the previous year in the occupation and place of employment for
which the employer is requesting H-2B workers. This includes employees laid off within 120 calendar days before the date of need, but not
those employees who were dismissed for cause or who abandoned the worksite. Contact may be made by mail or other effective means; it
must disclose the terms of the job order, and solicit the worker’s return. The employer must maintain documentation sufficient to prove such
contact.

What are an employer’s obligations to contact a union and the workers’
bargaining representative?

If the occupation or industry is customarily unionized, the SWA will circulate the job order to the appropriate union(s) to elicit referrals.

If there is a bargaining representative for any of the employer’s employees in the occupation and area of intended employment, the
employer must provide the bargaining representative(s) a copy of the Application and the job order, and must maintain documentation
demonstrating that the copies were sent. An employer in such a case must include information in its recruitment report that confirms that
the bargaining representative(s) was contacted and notified of the position openings and whether the representative(s) referred qualified
U.S. workers, including the number of referrals, or was non-responsive to the employer’s requests.

Are there additional requirements regarding posting and written notice?

(1) If there is no bargaining representative, the employer must post the availability of the job opportunity in at least two conspicuous
locations at each place of anticipated employment or in some other manner that provides reasonable notification to all employees in the job
classification and area in which the work will be performed by the H-2B workers. The notice must be posted for at least 15 consecutive
business days. The employer must maintain a copy of the posted notice and identify where and when it was posted.

(2) If the CO, in the Notice of Acceptance, directs the employer to do so, the employer must provide written notice of the job opportunity to a
community-based organization, and maintain documentation demonstrating that it was sent as directed. In such case the employer must
include information in its recruitment report that confirms that the community-based organization was contacted and notified of the
position openings and whether the organization referred qualified U.S. workers, including the number of referrals, or was non-responsive to
the employer’s requests.

May a prospective H-2B employer be required to conduct additional
recruitment?

The employer may be instructed by the CO to conduct additional reasonable recruitment if the CO determines that there likely are qualified
U.S. workers available for the work (including for job opportunities located in an area of substantial unemployment). In such case the CO will
describe the precise number and nature of the additional recruitment efforts, which may include posting on the employer’s Web site or
another Web site, contact with community-based organizations, contact with State One-Stop Career Centers, and other print advertising,
such as using a professional, trade or ethnic publication where such a publication is appropriate for the occupation and the workers likely t
apply for the job opportunity. The CO will specify the documentation or other supporting evidence that must be maintained by the employ
as proof that the additional recruitment requirements were met.

Which U.S. workers may a State Workforce Agency refer for employment?

SWAs may only refer for employment individuals who have been apprised of all the material terms and conditions of employment and have
indicated by accepting referral to the job opportunity that they are qualified and will be available for employment.
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What are an employer’s requirements to maintain a recruitment report?

(1) The employer must prepare, sign, and date a written recruitment report as required by § 655.48. The recruitment report must be
submitted by the date specified by the CO in the Notice of Acceptance and contain the following information:

(a) The name of each recruitment activity or source (e.g., SWA job order, the name of the newspaper, etc.);

(b) The name and contact information of each U.S. worker who applied for or was referred to the job opportunity up to the date of the
preparation of the recruitment report, and the disposition of each worker’s application. The employer must clearly indicate whether the job
opportunity was offered to the U.S. worker and whether the U.S. worker accepted or declined;

(c) Confirmation that former U.S. employees were contacted, if applicable, and by what means;

(d) Confirmation that the bargaining representative was contacted, if applicable, and by what means, or that the employer posted the
availability of the job opportunity to all employees;

(e) If applicable, confirmation that the community-based organization designated by the CO was contacted;
(f) If applicable, confirmation that additional recruitment was conducted as directed by the CO; and

(g) If applicable, for each U.S. worker who applied for the position but was not hired, the lawful, job-related reason(s) for not hiring the U.S.
worker.

(2) The employer must continue to update the recruitment report throughout the recruitment period, until 21 days before the first date of
need. The updated report must be made available in the event of a post-certification audit or upon request by DOL.

Must an employer disclose agreements with foreign recruiters?

The employer, and its attorney or agent, as applicable, must provide a copy of all agreements with any agent or recruiter whom it engages or
plans to engage in the recruitment of H-2B workers under this Application.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official E
statements of position contained in the regulations. =

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR

Fact Sheet #78C: Wage Requirements under the H-2B
Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the
three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning required wages for workers employed under the H-2B program for H-2B applications
submitted on or after April 29, 2015. An employer employing H-2B workers and/or workers in corresponding employment under a certified
Application for Temporary Employment Certification (Application) must agree as part of the Application to comply with the following
requirements.

Must an H-2B worker be paid a guaranteed wage?

The H-2B employer must pay its H-2B workers and workers in corresponding employment at least the wage rate specified in the job order.
That wage rate must be at least the highest of the prevailing wage rate obtained from the Employment and Training Administration (ETA) or
the applicable Federal, State, or local minimum wage. To determine an employer's workers in corresponding employment, please see Fact
Sheet #78A: Corresponding employment under the H-2B Program.

The wage rate must be met "free and clear" without unauthorized deductions or kickbacks to the employer (see Fact Sheet #78D: Deductions
and Prohibited Fees under the H-2B Program).

How does an employer obtain prevailing wage information?

H-2B employers must request a prevailing wage from the National Prevailing Wage Center (NPWC) by submitting a completed ETA Form 9141,

Application for Prevailing Wage Determination. Instructions can be found at http://www.foreignlaborcert.doleta.gov/. The NPWC will return
the form, indicating the prevailing wage, the source, and the validity period. The H-2B employer must retain the form in accordance with
documentation retention requirements (see Fact Sheet #78I: Records Retention Obligations under the H-2B Program).

Can an H-2B employer pay its employees using methods other than an hourly
rate?

Yes, an employer may use commissions, bonuses, or other incentives. However, in any workweek where the employee does not earn the
equivalent of the offered wage, the employer must supplement the employee's pay so it equals what he or she would have earned had the
pay been computed based on the offered hourly wage.

An employer paying on a piece-rate basis must pay a piece rate that is no less than the normal rate paid by non-H-2B employers for workers
performing the same activity in the area of intended employment. The average hourly piece rate earnings must result in an amount at least
equal to the offered wage. If the worker is paid on a piece rate basis and at the end of the workweek the piece rate earnings are less than the
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amount the worker would have earned had the worker been paid at the offered hourly rate, then the employer must supplement the
worker's weekly earnings at that time so they at least equal the amount the employee would have earned at the offered hourly wage rate for
each hour worked.

May an employer require productivity standards?

Yes, but if the employer requires one or more minimum productivity standards of workers as a condition of job retention, the standards must
be specified in the job order and must be normal and usual for non-H-2B employers for the same occupation in the area of intended
employment. The use of productivity standards cannot result in workers being paid less than the offered wage.

How frequently must H-2B workers and workers in corresponding
employment be paid?

H-2B employers must pay at least every two weeks or according to the prevailing practice for that occupation in the area of employment,
whichever is more frequent. The employer must state in the job order the frequency with which the worker will be paid. Employers must pay
all wages when due.

Are H-2B workers and workers in corresponding employment covered by any
other Federal wage requirements?

Yes. Other Federal wage statutes, such as the overtime provisions of the Fair Labor Standards Act, apply to these workers in the same manner
as they apply to other U.S. workers.

Are any deductions permitted to be made from a worker's pay?

The employer must make all deductions from the worker's paycheck required by law. The job order must specify all deductions not required
by law which the employer will make from the worker's pay. Deductions not disclosed are prohibited. Certain other deductions are also
prohibited. For more detailed information on this topic, see Fact Sheet #78D: Deductions and Prohibited Fees under the H-2B Program.

What wage rate must an employer advertise in required recruitment activities?

In all recruitment activities (such as the newspaper advertisements, job order, any offers to former U.S. workers, etc.), the employer must
offer at least the highest of the prevailing wage rate or the applicable Federal, State, or local minimum wage. The employer must offer at least
the wage that it intends to pay its H-2B workers. For instance, if the employer plans on paying by the piece, providing per diems or any other
wage supplements, paying a premium for experience, etc., then the employer must accurately disclose those plans so that U.S. workers can
make an informed decision about their interest in the job opportunity.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official E
statements of position contained in the regulations. .
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The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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UNITED STATES DEPARTMENT OF LABOR

Fact Sheet #78D: Deductions and prohibited fees under
the H-2B Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the
three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning permissible deductions from the wages of workers employed under the H-2B
program for H-2B applications submitted on or after April 29, 2015, as well as fees that employers are prohibited from charging. An employer
employing H-2B workers and/or workers in corresponding employment under a certified Application for Temporary Employment
Certification (Application) must agree as part of the Application to comply with the following requirements.

What deductions are permitted?

The employer must make all deductions from the worker’s paycheck required by law. The job order must specify all deductions not required
by law which the employer will make from the worker’s pay. Deductions not disclosed are prohibited.

Authorized deductions are limited to:

1. deductions which the employer is required to withhold by law or court order;
2. deductions for the reasonable cost of board, lodging, and facilities furnished to the employee; and

3. deductions where the employee previously and voluntarily authorized payment to a third party, which may include union dues paid in
accordance with a collective bargaining agreement. Such deductions may not be made if the employer, agent, or recruiter (or any
affiliated person) derives any payment, rebate, commission, profit, or benefit, either directly or indirectly.

The principles applied in determining whether deductions are reasonable and the permissibility of deductions for payments to third persons
are explained in more detail in 29 CFR Part 531.

What deductions are prohibited?

The job order must specify all deductions not required by law which the employer will make from the worker’s pay. Deductions not disclose
are prohibited, and other deductions such as those described below and in Fact sheet #78F: Travel and Visa expenses, are prohibited
regardless of whether they are disclosed.

An employer will not meet the wage payment requirements when unauthorized deductions, rebates, or refunds reduce the wage payment
made to the worker below the required amount or where the worker fails to receive such amount free and clear because the worker “kicks
back” directly or indirectly to the employer (or to another person for the employer's benefit) all or part of the wages. The principles applied in
determining whether payments are received free and clear are explained in more detail in 29 CFR Part 531.
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May an employer require H-2B or corresponding workers to pay for job-related
tools and equipment?

The employer must provide to the worker, without charge or deposit, all tools, supplies, and equipment required to perform the assigned
duties.

May an employer recoup from the worker any expenses related to obtaining
the employment certification?

The employer and its agents, attorneys, and employees are prohibited from seeking or receiving payment from the workers for any of the
expenses related to obtaining the employment certification. These expenses include, but are not limited to: the employer’s agent or attorney
fees; application and petition fees; and recruitment costs. These prohibited payments may not be sought or received through any method,
such as monetary payments, wage concessions, kickbacks, deductions, free labor, etc.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official E
statements of position contained in the regulations. .

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #78E: Job Hours and the Three-Fourths
Guarantee under the H-2B Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the

three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning required hours under the H-2B program for H-2B applications submitted on or after
April 29, 2015. An employer employing H-2B workers and/or workers in corresponding employment under a certified Application for
Temporary Employment Certification (Application) must agree as part of the Application to comply with the following requirements.

What hours of work must an employer make available to an H-2B worker?

The job opportunity must be a full-time temporary position, at least 35 hours of work per workweek throughout the length of the time period
specified on the Application and job order.

How is a workweek determined?

An employer must use a single workweek as its standard for computing wages due. An employee’s workweek must be a fixed and regularly
recurring period of 168 hours—seven consecutive 24-hour periods. It need not coincide with the calendar week but may begin on any day
and at any hour of the day.

What if the H-2B employer does not have enough work to offer 35 hours a week
to an H-2B worker or worker in corresponding employment?

All H-2B employers must fulfill a three-quarters guarantee. The employer must guarantee to offer the worker employment for a total number
of work hours equal to at least three-fourths of the workdays in each 12-week period (or 6-week period for job orders lasting less than 120
days). This obligation begins with the first workday after the arrival of the worker at the place of employment or the advertised first date of
need, whichever is later, and ends on the end date indicated in the job order (or its extensions, if any). A workday means the number of hou
in a workday as stated in the job order.

How are the 12- or 6-week periods calculated?

The 12-week periods (for certified periods of employment lasting at least 120 days) or 6-week periods (for certified periods of employment
lasting less than 120 days) are based on the workweek used by the employer for pay purposes. The first period also includes any partial
workweek, if the first workday after the worker’s arrival at the place of employment is not the beginning of the employer’s workweek, with
the guaranteed number of hours increased on a pro rata basis (thus, the first 12-week period may include up to 12 weeks and 6 days). The
final period includes any time remaining after the last full period ends, and thus may be as short as 1 day, with the guaranteed number of
hours decreased on a pro rata basis.
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For example, if a job order is for a 10-week period, and a normal workweek is specified as 5 days a week, 8 hours per day, the employer must
guarantee the worker employment for at least 180 hours (6 weeks x 40 hours/week =240 hours x 75 percent = 180) in the first 6-week period,
and at least 120 hours (4 weeks x 40 hours/week = 160 hours x 75 percent = 120) in the final partial period.

In the event the worker begins working later than the certified date of need, the guarantee period begins with the first workday after the
worker’s arrival at the place of employment, and continues until the last day the job order and all extensions (if any) are in effect. However,
an employer cannot delay the three-fourths guarantee by telling workers not to come to work on or after the advertised first date of need
because the employer does not have a need for them at that time.

What if a worker is paid by piece rate?

If the worker is paid on a piece rate basis, the employer must use the worker’s average hourly piece rate earnings or the required hourly wage
rate, whichever is higher, to calculate the amount due under the guarantee.

May a worker be offered more than the specified hours of work on a single
workday?

Yes. For purposes of meeting the guarantee, however, the worker will not be required to work for more than the number of hours specified in
the job order for a workday. The employer, however, may count all hours actually worked in calculating whether the guarantee has been met.

What if an employer offers less employment than the required three-fourths
guarantee?

If during any 12- or 6-week period during the period of the job order, the employer offers the U.S. or H-2B worker less employment than that
required under the three-fourths guarantee, the employer must pay such worker the amount the worker would have earned had the worker,
in fact, worked for the guaranteed number of days. An employer has not met the work guarantee if the employer has merely offered work on
three-fourths of the workdays if each workday did not consist of a full number of hours of work time as specified in the job order.

What if it becomes impossible to fulfill the job order for reasons beyond the
control of the employer?

If, before the end date specified in the job order, the services of the worker are no longer required for reasons beyond the control of the
employer due to unforeseeable, catastrophic events (fire, weather, or other Act of God or man-made event) making fulfillment of the job
order impossible, the employer may terminate the job order with the approval of the Certifying Officer. If the job order is terminated, the
employer must fulfill the three-fourths guarantee for the time that has elapsed from the start date listed in the job order or the first workday
after the arrival of the worker at the place of employment, whichever is later, to the time of its termination. The employer must make efforts
to transfer the H-2B worker or worker in corresponding employment to other comparable employment acceptable to the worker and
consistent with the Immigration and Nationality Act. If a transfer is not effected, the employer must return the worker, at the employer’s
expense, to the place from which the worker (disregarding intervening employment) came to work for the employer, or transport the worker
to the worker’s next certified H-2B employer, whichever the worker prefers.

Are there any other exceptions to the three-fourths rule calculation?

Yes. If the worker fails to work any hours that the employer offers (up to a maximum of the number of hours specified in the job order for a
workday), then the employer may still count them toward the three-fourths guarantee. For instance, if the job order states that the worker is
expected to work five eight-hour days each week and the employer offers that much work but the worker fails to work two days, then the
employer can count those two days as hours offered in calculating whether each period of guaranteed employment has been met. However,
if the same employer offered ten hours on single day instead of eight and the worker did not work the extra two hours, those two hours
cannot be counted toward the three-fourths guarantee.
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Also, an H-2B employer’s obligation to fulfill the three-fourths guarantee changes if the worker is terminated for cause or voluntarily
abandons the job before the end of the employment period and the employer notifies the Office of Foreign Labor Certification (and the
Department of Homeland Security in the case of an H-2B worker) within two days. In either of these cases, the worker is not entitled to the
three-fourths guarantee after the last full 12- or 6-week period before his or her voluntary abandonment or termination for cause.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:

http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

[=];

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #78F: Inbound and Outbound
Transportation Expenses, and Visa and Other Related
Fees under the H-2B Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department") may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the

three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning an employer’s obligations regarding travel, visa, and related expenses for workers
employed under the H-2B program for H-2B applications submitted on or after April 29, 2015. An employer employing H-2B workers and/or
workers in corresponding employment under a certified Application for Temporary Employment Certification (Application) must agree as
part of the Application to comply with the following requirements.

Does an H-2B employer have to provide workers with inbound and outbound
travel?

Yes, under certain conditions, the H-2B employer is liable for inbound and outbound transportation and daily subsistence - including meals
and lodging - to the place of employment, regardless of whether the H-2B workers will come to the job from their home community outside
the United States or are already in the United States and are changing H-2B employers. This requirement also extends to corresponding U.S.
applicants hired for the job who come from far enough away from the worksite that it is not reasonable to return home each day.

When is an employer required to provide inbound and outbound
transportation?
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The employer must provide or reimburse the worker for transportation and subsistence from the place from which the worker has come to
work for the employer (the place of recruitment) if the worker completes 50 percent of the period of employment covered by the job order.
The employer must provide outbound transportation and subsistence to workers who work until the end of the job order or who are
dismissed for any reason before the end of the job order.

If the worker has no immediate plans to work for another H-2B employer, then the employer must provide transportation and subsistence to
the place from which the worker originally departed to work for the employer, ignoring any intervening employment. The current employer
is not liable for outbound transportation and subsistence to workers immediately changing employment and moving to another authorized
H-2B employer when the subsequent employer has agreed in its job order to provide transportation and subsistence to its worksite.

The employer is not required to provide outbound transportation or subsistence if the worker abandons the job before the end of the period
of employment certified on the Application.
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How may the employer provide for transportation, what must be paid for, and
must it be disclosed?

The amount of inbound and outbound transportation payments must be at least equal to the costs charged by the most economical and
reasonable common carrier for the distances involved. In addition, H-2B employers must also pay the workers a daily subsistence amount to
provide for meals while traveling. Subsistence would also include lodging required during an H-2B worker’s travel from their hometown to
the consular city to wait to obtain a visa and from there to the place of employment. All appropriate transportation and subsistence must not
only be provided to H-2B workers but also to corresponding U.S. applicants who are unable to reasonably return to their residence each day.

The employer may fulfill its inbound travel obligation in one of several ways: by actually providing the transportation, arranging and paying
for it directly, or advancing the reasonable cost of the transportation to the worker before the worker departs. The employer may also
reimburse the worker after the worker completes 50 percent of the period of employment covered by the job order (assuming the employer
has not already paid for the transportation).

If it is prevailing practice of non-H-2B employers in the area to provide or pay for the costs in advance, the employer must do so. If the
employer advances the required transportation and subsistence costs to its H-2B workers, it must also advance transportation and
subsistence costs to those workers in corresponding employment who are unable to reasonably return to their residence each day.

The employer may be obligated under the FLSA to reimburse workers for their inbound travel during their first workweek to the extent that
their travel costs would bring them below the Federal minimum wage. See below.

The employer may fulfill its outbound travel obligation by actually providing the travel, by arranging and paying for it directly, or by
reimbursing the worker during the last workweek of employment.

Finally, the employer must disclose in the job order and required newspaper advertisements that inbound and outbound travel and daily
subsistence will be provided. Additionally, the employer’s job order must detail how inbound travel and subsistence will be provided.

What are an employer’s obligations regarding inbound travel under the FLSA?

The FLSA applies independently of H-2B and requires employers covered by the FLSA to pay costs that are primarily for the benefit of the
employer if such costs would take a non-exempt employee’s wages below the FLSA minimum wage. As discussed in the preamble to the 2015
H-2B Interim Final Rule (published April 29, 2015), the Department views the inbound transportation costs to be primarily for the benefit of
the H-2B employer. Under the FLSA, there is no difference between deducting a cost directly from a worker’s wages and shifting a cost to the
worker. Therefore, failure to reimburse such worker-incurred costs would be a de facto deduction from the first week’s wages that would
constitute a minimum wage violation under the FLSA for employers subject to the Act if bearing such costs would effectively bring the
worker’s wages below the minimum wage.

This principle does not apply to the reimbursement of meal costs as the FLSA regulations state that meals are always regarded as primarily
for the benefit and convenience of the employee. Thus, the employer’s FLSA obligation does not extend to the first workweek reimburseme

Submit Feedback

of meal costs.

For example, if the worker incurred $200.00 for the most reasonable and economical cost of common carrier transportation from the home
community to the place of employment, an FLSA-covered, non-exempt employer is obligated to reimburse the full $200.00 amount in the
first workweek in order to ensure that the employee receives at least the FLSA minimum wage and must pay at least the FLSA minimum wage
for each hour worked. Once this amount has been reimbursed, the employer may elect to recoup this money in subsequent workweeks by
making deductions from the worker’s paycheck to the extent that such deductions do not violate the FLSA minimum wage requirement. The
employer can deduct the difference between the H-2B offered wage and the FLSA minimum wage multiplied by the number of hours worked
per week, provided the deduction was properly disclosed to the worker in the job order. The deductions may only be made until the
employer has recouped the entire transportation cost. In no case may this deduction be made after the 50 percent point of the work contract.
Upon the worker completing 50 percent of the job order period, an employer who makes such a deduction to recoup inbound travel
expenses must reimburse such costs to the worker to comply with the H-2B requirements.

It is important to remember that undisclosed deductions are impermissible and will be treated as a violation of the H-2B requirements.
Therefore, if an employer intends to make a deduction for transportation expenses, this must be fully disclosed in the job order.
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Must an employer pay for the H-2B employee’s visa and other related fees?

The employer must either pay or reimburse the H-2B worker in the first workweek for any visa, visa processing, and other related fees
incurred by the worker. But an employer need not pay passport or other charges primarily for the benefit of the worker.

What if an employer engages a third party to recruit H-2B workers?

The employer must contractually prohibit in writing any agent or recruiter (or any agent or employee of such agent or recruiter) whom the
employer engages, directly or indirectly, in recruitment of H-2B workers from seeking or receiving payments or other compensation from
prospective workers. This documentation must be made available upon request by the Certifying Officer or other Federal representative. In

addition, the employer and its attorney, agents, or employees cannot seek or receive payment of any kind from the worker for recruitment
costs.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:

http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This

document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #78G: Disclosure of the Job Order and Notice
of Worker Rights under the H-2B Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the
three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory

provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning the prohibition against retaliating against an individual for exercising his or her
rights or participating in matters protected under the H-2B program for H-2B applications submitted on or after April 29, 2015. An employer
seeking H-2B certification by submitting an Application for Temporary Employment Certification (Application) must agree as part of the
Application to comply with the following requirements.

What notification must an H-2B employer provide to its current and former
U.S. workers or their representative?

During the recruitment process and in order to ensure that U.S. workers learn of and apply for available jobs, the employer is required to:

e Contact all former workers (except those dismissed for cause or who abandoned the job) who were employed in the previous year in
the occupation at the place of employment, disclose the job order to them, and solicit their return to the job.

e Contact the bargaining representative for any of the employer’s workers in the same occupation and area of intended employment as
the occupation and area of intended employment identified in the Application, and provide the representative with a copy of the
Application and job order.

e Post the availability of the job opportunity in two conspicuous locations for at least 15 consecutive business days at the intended
worksite(s) if there is no bargaining representative. Alternatively, the employer can use another method that provides reasonable
notification to all current employees in the same job classification at the intended worksite(s) as the job classification and intended
worksite(s) identified in the Application.

Finally, no later than the day that work begins, the employer must provide a copy of the job order to all workers in corresponding
employment (generally those non-H-2B workers performing substantially the same work certified in the Application or doing substantially
the same work performed by the H-2B workers, with some specific exceptions; see 29 CFR 503.4).

What notification must an H-2B employer provide to its H-2B workers?

H-2B employers are required to provide a copy of the job order to all H-2B workers in a language understood by the worker, as necessary or

reasonable.

e |f the worker is outside the United States, the employer must provide the copy no later than when the worker applies for the visa.

* |fthe worker is already in the United States and changing employment, the employer must provide the copy no later than the time the
H-2B employer makes the job offer.
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What notice must an employer post at the job site?

The employer must post and maintain in a conspicuous place of employment a poster provided by the Department of Labor which sets out
the rights and protections for H-2B and corresponding workers. The employer must post the poster in English. The employer must post

additional posters in any other language common to a significant portion of the workers if they are not fluent in English, to the extent that
posters translated into such languages are available from the Department of Labor.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:

http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official E
statements of position contained in the regulations. g

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #78H: Retaliation Prohibited under the H-2B
Temporary Visa Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the

three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning the prohibition against retaliating against an individual for exercising his or her
rights or participating in matters protected under the H-2B program for H-2B applications submitted on or after April 29, 2015. An employer
seeking H-2B certification by submitting an Application for Temporary Employment Certification (Application) must agree as part of the
Application to comply with the following requirements.

Prohibitions

29 CFR § 503.16(n) prohibits discrimination and states that an employer may not “intimidate, threaten, restrain, coerce, blacklist, discharge
orin any manner discriminate against, and has not and will not cause any person to intimidate, threaten, restrain, coerce, blacklist,
discharge, or in any manner discriminate against any person who has” engaged in any of the following actions in relation to protections
under the H-2B program or the INA:

e Filed, instituted, or caused to be instituted any complaint or proceeding;
e Testified or is about to testify in any such proceedings;
e Consulted with a workers’ center, community organization, labor organization, attorney or legal assistance program;

e Exercised or asserted, on behalf of himself/herself or others, any right or protection.

Coverage

The prohibited actions may not be taken against “any person” which includes, but is not limited to, H-2B visa workers and workers in
corresponding employment. An employment relationship is not required.

For additional general information on the obligations of H-2B program, please refer to Fact Sheet #78: General Requirements for Employers
Participating in the H-2B Program.

Enforcement

If an individual believes that he or she has been discriminated against, the worker may file a complaint with any local Wage and Hour
Division (WHD) office. All complaints are confidential and investigations are conducted in such a manner so as to protect confidentiality.

If, upon investigation, the WHD determines such violations occurred, appropriate remedies may be sought, including: civil money penalties
and/or any additional remedies necessary to make the employee whole as a result of the discrimination. 29 CFR § 503.20. WHD may also
initiate debarment proceedings, which may result in instructions to the Office of Foreign Labor Certification not to issue to an employer
future H-2B labor certifications for between one and five years.
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7/10/25, 10:46 AM Fact Sheet #78H: Retaliation Prohibited under the H-2B Temporary Visa Program | U.S. Department of Labor

Allegations of discrimination related to immigration status or based on citizenship should be directed to the U.S. Department of Justice Civil
Rights Division, Office of Special Counsel for Immigration-Related Unfair

Employment Practices. For more information on how to file a charge, visit their website at
http://www.justice.gov/crt/about/osc/htm/charge.php.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #78I: Records Retention Requirements
under the H-2B Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the

three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

This fact sheet provides general information concerning the recordkeeping requirements for employers under the H-2B program for H-2B
applications submitted on or after April 29, 2015. An employer seeking H-2B certification by submitting an Application for Temporary
Employment Certification (Application) must agree as part of the Application to comply with the following requirements.

All employers filing an H-2B Registration (upon notice in the Federal Register of the transition period) and an Application for Temporary
Employment Certification (Application) must retain the following documents and records and provide them in the event of an audit or
investigation. These requirements are in addition to any records employers maintain to comply with other laws (e.g., the Fair Labor
Standards Act, the Internal Revenue Code).

What records must be kept and made available to the Wage and Hour Division
within 72 hours upon request?

1. The H-2B Registration, job order, the approved Application, the original Appendix B, the H-2B Petition (DHS Form 1-129), and
supporting documents and records.

2. Documents and records not previously submitted during the registration process that substantiate temporary need.
3. Proof of recruitment efforts, as applicable, including:

a. Job order placement as specified in 20 CFR § 655.16;

b. Advertising as specified in 20 CFR §§ 655.41 and 655.42,;

c. Contact with former U.S. workers as specified in 20 CFR § 655.43,;

d. Contact with bargaining representative(s) or a copy of the posting of the job opportunity, whichever is applicable, as specified in
20 CFR § 655.45(a) and (b); and

e. Additional employer-conducted recruitment efforts directed by the Certifying Officer, as specified in 20 CFR § 655.46.
4. Records to substantiate the information submitted in the recruitment report prepared in accordance with 20 CFR § 655.48.
5. The final recruitment report and any supporting resumes and contact information as specified in 20 CFR § 655.48.

6. Records of each worker’s earnings, hours offered and worked, location(s) of work performed, and other information specified in
503.16(i) (see itemized list of required pay stub information below).

7. If appropriate, records of when and how much the employer reimbursed workers for transportation and subsistence costs, as specified
in 29 CFR 503.16(j).

8. Evidence of contact with U.S. workers who applied for the job opportunity, including documents demonstrating that any rejections of
U.S. workers were for lawful, job-related reasons, as specified in 29 CFR§ 503.16(r).

9. Evidence of required contact with any former U.S. worker in the occupation and place of employment, including documents
demonstrating that the U.S. worker had been offered the job opportunity and either refused it or was rejected for lawful, job-related
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reasons, as specified in 29 C.F.R § 503.16(w).

10. The written contracts with agents or recruiters, as specified in 20 CFR §§ 655.8 and 655.9, including the written contract prohibiting an
agent or recruiter from receiving prohibited payments, as specified in 29 CFR§ 503.16(p), and the list of identities and locations of
persons working for the agent or recruiter, and these entities’ agents or employees, as specified in 20 CFR & 655.9.

11. Written notice provided to and informing the Office of Foreign Labor Certification (of the Department of Labor’s Employment and
Training Administration) that an H-2B worker or worker in corresponding employment has separated from employment before the end
date of employment certified in the Application, as specified in 29 CFR § 503.16(y).

12. Any collective bargaining agreement, individual employment contract, or payroll records used to substantiate any claim that certain
incumbent U.S. workers are not included in corresponding employment.

How long must an employer retain records?

The employer must retain records and documents for 3 years from the date the Application is certified, or from the date of adjudication if the
Application is denied, or from the day the Department receives the letter of withdrawal if the employer withdraws the Application.

Must an employer provide its employees with a pay stub?

The employer must furnish each worker on or before each payday a written statement (pay stub) containing the following information:

1. The worker’s total earnings for each workweek in the pay period;
2. The worker’s hourly rate and/or piece rate;

3. If piece rates are used, the daily units produced by the worker;

4. ltemized deductions made from the worker’s wages;

5. For each workweek in the pay period, the hours of employment offered to the worker showing offers in accordance with the three-
fourths guarantee. (See Fact Sheet #78E Job Hours and the Three-Fourths Guarantee under the H-2B Program);

6. Hours actually worked by the worker in each workweek of the pay period;
7. Beginning and ending dates of the pay period; and

8. Employer’s name, address, and Federal Employer Identification Number (FEIN).

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official

statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Fact Sheet #78: General Requirements for Employers
Participating in the H-2B Program

The Department of Labor Appropriations Act, 2016, Division H, Title | of Public Law 114-113 ("2016 DOL Appropriations Act"), provides that the
Department of Labor ("Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the

three-fourths guarantee rule definition found in 20 CFR 655.20, or any reference thereto. See Sec. 113. This appropriations rider has been
included in the continuing resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing
these provisions or any reference thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these requlatory
provisions, and they remain in effect, thus imposing a legal duty on H-2B employers, even though the Department will not use any funds to
enforce them until such time as the rider may be lifted

The H-2B provisions of the Immigration and Nationality Act (INA) provide for the admission of nonimmigrants to the U.S. to perform
temporary non-agricultural labor or services. 8 U.S.C. 1101(a)(15)(H)(ii)(b). This fact sheet provides general information concerning employer
requirements under the H-2B program for H-2B applications submitted on or after April 29, 2015. Other topic-specific Fact Sheets are
available from the Wage and Hour Division website, http://www.dol.gov/agencies/whd/fact-sheets-index. The Interim Final Rule published by

the Department of Labor governing these and other requirements may also be found on the Wage and Hour Division website, at Interim Final

Rule.

As part of the labor certification process, employers filing an Application for Temporary Employment Certification (the Application) with DOL
on or after April 29, 2015, must agree to comply with the requirements below. Employers must comply with these requirements with respect
to both their H-2B workers and workers in corresponding employment. Corresponding employment is generally defined as non-H-2B
workers performing substantially the same work as that included in the job order or substantially the same work as that performed by the H-
2B workers, with exclusions for certain long-term incumbent workers and for certain workers under a collective bargaining agreement or
individual employment contract.

1. The employer has requested and been granted H-2B Registration by DOL (upon announcement in the Federal Register of the transition
period).

2. The employer must pay at least the offered wage indicated on the Application, which equals or exceeds the highest of the prevailing
wage or Federal minimum wage, State minimum wage, or local minimum wage, for all hours worked during the entire period of the job
order, and must pay those wages free and clear. For more on this topic, see "Fact Sheet #78C: Wage Requirements under the H-2B
Program".

3. If workers are paid based on piece-rates, commissions, bonuses, or other incentives, the employer guarantees a wage earned every
workweek that equals or exceeds the offered wage.

4. The employer must make all deductions from workers' paychecks required by law. Other additional deductions must be reasonable
and must be disclosed in the job order. Deductions that are not disclosed are prohibited. Whether deductions are reasonable is
determined under the principles in 29 CFR Part 531. The wage requirement in condition 2, above, will not be met where unauthorized
deductions, deposits, rebates, or refunds reduce the wage payment below the offered wage or where the worker "kicks back" any pal
of the wages to the employer or another person for the employer's benefit. For more on this topic, see "Fact Sheet #78D: Deductions
and Prohibited Fees under the H-2B Program".

5. The job opportunity is a bona fide, full-time, temporary position of at least 35 hours per workweek. The qualifications and
requirements for the job must be listed in the job order and must be consistent with the normal and accepted qualifications and
requirements imposed by non-H-2B employers in the same occupation and geographic area.

6. The employer must include in the job order any minimum productivity standard which the workers must meet in order to retain the
job. Any such standard must be normal and usual for non-H-2B employers for the same occupation and geographic area.
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7. The employer must guarantee to offer the workers employment for a total number of work hours equal to at least 75% of the workdays
in each 12-week period (or each 6-week period if the job order is less than 120 days). This is the "three-fourths guarantee." The
guarantee period begins with the first workday after the worker arrives at the place of employment or the advertised first date of need,
whichever is later, and ends on the last day of the job order. If during any 12- or 6-week period, the employer does not offer H-2B or
corresponding workers sufficient hours to meet the three-fourths guarantee, the employer must pay such workers the amount they
would have earned had they actually worked for the guaranteed number of workdays. For more on this topic, see "Fact Sheet #78E:
Job Hours and the Three-Fourths Guarantee under the H-2B Program".

8. If, before the end of the job order, the services of a worker are no longer required for unforeseeable reasons beyond the control of the
employer (for example, fire, weather, other Act of God, or similar, man-made catastrophic events), the employer may terminate the job
order with approval of the Certifying Officer. If a termination is approved, the employer must:

a. fulfill the three-fourths guarantee (see condition #7, above) to the time of termination; and

b. make efforts to transfer the workers to comparable employment consistent with the INA by, for example, contacting the State
Workforce Agencies or searching the national job registry. If the worker is not transferred, the employer must provide the worker
return transportation to the place from which the worker departed to work, disregarding intervening employment.

9. The employer must keep accurate records of workers' earnings, hours of work offered, and hours actually worked. On or before each
payday (which must occur at least every 2 weeks or according to the prevailing practice in the area of intended employment, whichever
is more frequent), each worker must be given a pay stub showing hours offered, hours actually worked, hourly rate and/or piece-rate of
pay, and, if piece-rates are used, the number of units produced daily. The pay stub must also indicate total earnings for the pay period
and all deductions from wages.

10. Requirements related to visa expenses and transportation/subsistence costs:

a. The employer must either advance all visa, border crossing, and visa-related expenses to H-2B workers, pay for them directly, or
reimburse all such expenses in the first workweek.

b. The employer must disclose how it will provide inbound transportation and subsistence costs (lodging incurred on the
employer's behalf and meals) in the job order. The employer will either advance all transportation and subsistence expenses to
workers traveling to the employer's worksite, pay for them directly, or reimburse the expenses no later than the time workers
complete 50 percent of the period covered by the job order. The employer may be obligated under the FLSA to reimburse workers
for theirinbound transportation during the first workweek to the extent that the travel costs they incurred would bring workers
below the Federal minimum wage. This provision applies to H-2B workers and to workers in corresponding employment who
travel from far enough away to the worksite that it is not reasonable for them to return home every day.

c. The employer must pay for the return transportation and daily subsistence (if the workers have no immediate subsequent H-2B
employment) for any workers who work until the end of the job order or are dismissed from employment for any reason before
the end of that period.

d. All employer-provided transportation must comply with all applicable Federal, State, or local laws and regulations.

e. For more on these requirements, see "Fact Sheet #78F: Inbound and Outbound Transportation Expenses, and Visa and Other
Related Fees under the H-2B Program".

11. The employer must provide to workers, without charge or deposit, all tools, supplies, and equipment required to perform the duties
assigned.

12. All H-2B and corresponding workers must be provided with a copy of the job order. H-2B workers located abroad must receive the job
order no later than when they apply for a visa. H-2B workers already in the country must receive the job order no later than when the
job offer is made. Corresponding workers must receive the job order no later than the day work starts.

13. The employer must post a DOL-provided poster in English detailing H-2B and corresponding workers' rights and protectionsin a
conspicuous location at each worksite. The employer must post additional posters if a significant portion of workers are not fluent in
English and if DOL provides the poster translated into their language.

14. The employer must not (and must not cause another person to) discharge or discriminate against any person who participates in any
protected activity such as filing a complaint; testifying; consulting with a workers' center, community organization, labor union, legal
assistance program or attorney; or exercising or asserting any right or protection under the INA, DHS regulations, or DOL regulations.
For more on this topic, see "Fact Sheet #78H: Retaliation Prohibited under the H-2B Program".

15. The employer and its attorney, agents and/or employees must not seek or receive payment of any kind from the H-2B worker for any
activity related to obtaining employment certification, including but not limited to payment of the employer's attorney or agent fees,
application or DHS petition fees, or recruitment costs. Payment includes, but is not limited to, monetary payments, wage concessions
(including deductions from wages, salary, or benefits), kickbacks, bribes, tributes, in kind payments, and free labor.

16. The employer must contractually forbid in writing any agent or recruiter (or any employee of such agent or recruiter) whom the
employer engages, directly or indirectly, in international recruitment of H-2B workers to seek or to receive payments or other
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compensation from prospective workers. The employer and its attorney and/or agent must provide the Department:

a. a copy of all agreements with any agent or recruiter whom it engages or plans to engage in the international recruitment of H-2B
workers, and

b. the identity and location of all persons or entities hired by or working for the agent or recruiter, and any of their agents or
employees, to recruit prospective foreign workers for the H-2B job opportunities offered by the employer.

17. The employer must not offer terms, wages, and working conditions to U.S. workers that are less favorable than what the employer
offers or provides to H-2B workers. Also, the employer must not impose restrictions or obligations on U.S. workers that are not imposed
on H-2B workers.

18. In order to find qualified and available U.S. workers to perform the labor in the job order, the employer must conduct all required
recruitment activities according to the regulations. The employer must also continue to accept State Workforce Agency referrals and
hire all qualified and eligible U.S. workers who apply for the job until 21 days before the job order starts. For more on this topic,
including a complete list of required recruiting activities, see "Fact Sheet #78B: Recruiting Requirements under the H-2B Program".

19. The job opportunity must be open to any qualified U.S. worker regardless of race, color, national origin, age, sex, religion, handicap, or
citizenship. U.S. workers who apply for the job may be rejected only for lawful, job-related reasons, and the employer must retain
records of all rejections.

20. There must be no strike or lockout at any of the employer's worksites within the area of intended employment for which the employer
is requesting an H-2B certification.

21. The employer must not lay off any similarly-employed U.S. worker in the occupation and area of intended employment from 120 days
before the start of the job order through the end of the job order, unless all H-2B workers are laid off first.

22. The employer must not place any H-2B workers outside the area of intended employment or in an occupation not listed on the
approved Application, unless the employer obtains a new approved Application from DOL.

23. The employer must notify DOL if any H-2B or corresponding worker separates from the job for any reason before the end of the job
order. The notification must be made in writing and no later than 2 days after the separation is discovered by the employer. Similarly,
the employer must also notify DHS of such separation of an H-2B worker.

24. During the period of employment certified on the Application, the employer must comply with applicable Federal, State and local
employment-related laws and regulations including, but not limited to, employment-related health and safety laws. In addition, the
employer and its agents and attorneys are prohibited from knowingly holding, destroying, or confiscating workers' passports, visas, or
other immigration documents pursuant to 18 U.S.C. 1592(a).

25. The employer must cooperate with any agent of the Secretary of Labor who is exercising or attempting to exercise DOL's authority
pursuant to 8 U.S.C. 1184(c).

26. The employer must retain all documents pertaining to the Application and Registration, the recruitment-related documents, the
payroll records, and related documents for 3 years. For more on this topic, see "Fact Sheet #78I: Records Retention Requirements under
the H-2B Program".

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official E
statements of position contained in the regulations. g

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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Keeping Workers Well-Hydrated

Why Hydration is Important
Your body heats up as you work and cools itself through sweating. Sweating
can lead to dehydration. Proper hydration is essential in preventing heat iliness.

How Different Products Play into Hydration

Alcohol

Alcohol can increase your risk of heat
iliness because it is a diuretic. Diuretics
lead to dehydration.

Medications

Certain medications, like diuretics, can
lead to an increase in urination. If a
worker is not keeping up with their water
intake, they are at risk of dehydration.

Caffeine

In general, a normal amount of caffeine will
not influence your overall hydration. When
your heart is strained from hot temperatures
and workload, high caffeine levels can add
additional strain on your heart. Workers
should keep this in mind: some energy drinks
contain more caffeine than coffee.

Water

Drinking water frequently and eating
regular meals is usually sufficient for
hydration.

Electrolytes

For sweating that lasts several

hours, sports drinks can help replace
electrolytes that workers lose when
working in hot environments. Salt
tablets are not recommended unless
a worker is instructed by their doctor.
Most people can restore electrolytes
through regular meals. Additionally,
consuming too much salt may lead
to nausea and vomiting which can
worsen dehydration.






Tips for Employers
To prevent heat illness among indoor and outdoor workers, it is important for employers
to ensure workers are hydrated, have easy access to water, and can rest.

Employers can encourage proper hydration by:

Educating workers on the
importance of hydration and
what should be avoided.

Equipping all work areas with
accessible and visible cool water
(i.e., temperature less than 60° F).

Encouraging workers to drink at
least one cup (8 ounces) of water
every 15-20 minutes while working
in the heat, not just when they are
thirsty. Do not drink more than 48
oz (12 quarts) per hour! Drinking
too much water or other fluids
(sports drinks, energy drinks, etc.)
can cause a medical emergency
because the concentration of salt in
the blood becomes too low.

Maintaining a cool or shaded
rest break location:

Outdoors: This might mean a shady
area, an air-conditioned vehicle, a
nearby building or tent, or an area
with fans and misting devices.

Indoors: Workers should be allowed
to rest in a cool or air-conditioned area
away from heat sources (e.g., ovens,
furnaces).

Designating a relief person so that
workers can take a water break

or having water brought directly to
workers that cannot leave their
work area.

Motivating workers to keep a
sealable bottle of cool water in
their work area so that they can
continuously hydrate.

Consider providing electrolyte
products when workers perform
strenuous, sweat-producing job
tasks for extended periods of time.






Tips for Indoor and Outdoor Workers

When working in the heat, drink 1 cup How much is 32 ounces?
(8 ounces) of water every 15-20 minutes. —_—

This is about 32 ounces of water every hour,

however, this should not exceed the 48 oz.

Along with continuous drinking, take your
scheduled meal breaks as food will help in

replacing the electrolytes lost from sweat. 1 QUART 1/4 GALLON e

Hydrate After Work

Hydrate Before Work Hydrate During Work

Being hydrated before you
begin work makes it easier for

you to stay hydrated throughout
your shift.

Dehydration can happen fast, so
make sure to drink cool water

throughout your shift even when
you do not feel thirsty.

Be sure to replace the fluids
you lost while working.
Hydrating after work reduces
the strain on your body from
dehydration. Hydrating after
work is even more important if
you work in a hot environment
Pro tip: There are misconceptions around the safety of cold water. on a regular basis. Chronic
Consuming water—whether it is cold, cool, or room temperature— dehydration increases the
when you're dehydrated is important for preventing heat iliness. risk for medical conditions,
Source: Sustainable solutions to mitigate occupational heat strain such as kidney stones.

| NCBI
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Sources:
Heat Stress: Hydration | CDC | Keeping Workers Hydrated and Cool Despite the Heat | Blogs | CDC

Federal law entitles workers to a safe workplace. Workers have the right to speak up about hazards without
fear of retaliation. See www.osha.gov/workers for information about how to file a confidential complaint with
OSHA and ask for an inspection.

1-800-321-OSHA (6742) | TTY 1-877-889-5627 | www.osha.gov/heat

ASHA

. Scan for more information
Occupational Safety . X
and Health Administration OSHA 4372-09 2023 on heat illness prevention
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At times, workers may be required to work in hot

environments for long periods. When the human body

is unable to maintain a normal temperature, heat-related

illnesses can occur and may result in death. This fact

sheet provides information to employers on measures

they should take to prevent heat-related illnesses and

death.

Factors That Increase Risk to Workers
* High temperature and humidity
 Direct sun exposure (with no shade)

* Indoor exposure to other sources of radiant
heat (ovens, furnaces)

» Limited air movement (no breeze)

* Low fluid consumption

* Physical exertion

» Heavy personal protective clothing and
equipment

* Poor physical condition or health problems

+ Some medications, for example, different
kinds of blood pressure pills or antihistamines

* Pregnancy

« Lack of recent exposure to hot working
conditions

* Previous heat-related illness
» Advanced age (65+)

Health Problems Caused by

Hot Environments

Heat Stroke is the most serious heat-related health
problem. Heat stroke occurs when the body’s
temperature regulating system fails and body
temperature rises to critical levels. Heat stroke is

a medical emergency that may rapidly result in
death!

Symptoms of heat stroke include:
» Confusion

* Loss of consciousness

» Seizures

Very high body temperature

Hot, dry skin or profuse sweating

If a worker shows signs of possible heat stroke:

» Heat stroke is a life-threatening emergency!
While first aid measures are being implemented,
call 911 and get emergency medical help.

* Make sure that someone stays with the worker
until help arrives.

* Move the worker to a shaded, cool area and
remove outer clothing.

» Wet the worker with cool water and circulate the
air to speed cooling.

* Place cold wet cloths or ice all over the body or
soak the worker’s clothing with cold water.

Heat Exhaustion is the next most serious heat-
related health problem.

Symptoms of heat exhaustion:
* Headache

* Nausea

* Dizziness

* Weakness

* Irritability

e Thirst

* Heavy sweating

» Elevated body temperature

* Decreased urine output

If a worker shows signs of possible heat exhaustion:

» Workers with signs or symptoms of heat
exhaustion should be taken to a clinic or
emergency room for medical evaluation and
treatment.

« If medical care is not available, call 911
immediately.

* Make sure that someone stays with the worker
until help arrives.

* Workers should be removed from the hot area
and given liquids to drink.

* Remove unnecessary clothing including shoes
and socks.

» Cool the worker with cold compresses to the
head, neck, and face or have the worker wash
his or her head, face and neck with cold water.





» Encourage frequent sips of cool water. If the
worker is unable to drink, get emergency
medical help immediately.

Heat Cramps are muscle pains usually caused by
physical labor in a hot work environment. Heat
cramps are caused by the loss of body salts and
fluid during sweating.

If a worker shows signs of possible heat cramps:

» Workers should replace fluid loss by drinking
water and having a snack, and/or carbohydrate-
electrolyte replacement liquids (e.g., sports
drinks) every 15 to 20 minutes.

» Workers should avoid salt tablets.

* Get medical help if the worker has heart
problems, is on a low sodium diet, or if cramps
do not subside within one hour.

Heat Rash is the most common problem in hot
work environments. Heat rash is caused by
sweating and looks like a red cluster of pimples or
small blisters. Heat rash usually appears on the
neck, upper chest, in the groin, under the breasts
and in elbow creases.

If a worker shows signs of possible heat rash:

* The best treatment for heat rash is to provide a
cooler, less humid work environment.

* The rash area should be kept dry.
* Powder may be applied to increase comfort.

* Ointments and creams should not be used on a
heat rash. Anything that makes the skin warm or
moist may make the rash worse.

Preventing Heat lliness
The best way to prevent heat illness is to make the
work environment cooler.

Recommendations for All Work Environments
(Indoors and Outdoors):

» Train workers and supervisors about the hazards

leading to heat illness and ways to prevent them.

 Train workers to recognize symptoms in them-
selves and others.

» Train and encourage workers to immediately
report symptoms in themselves and others.

* If you have someone who is new to the job or
who has been away for more than a week,
gradually increase the workload or allow more
frequent breaks the first week.

 Provide workers with plenty of cool water in
convenient, visible locations close to the work
area. Water should have a palatable (pleasant
and odor-free) taste and water temperature
should be 50-60°F if possible.

* Remind workers to frequently drink small
amounts of water before they become thirsty to
maintain good hydration. Simply telling them to
drink plenty of fluids is not sufficient. During
moderate activity, in moderately hot conditions,
workers should drink about 1 cup every 15 to 20
minutes. Instruct workers that urine should be
clear or lightly colored.

» Workers should eat regular meals and snacks
as they provide enough salt and electrolytes to
replace those lost through sweating as long as
enough water is consumed. Electrolyte drinks
(e.g. Gatorade®) are usually not necessary.

» Set up a buddy system if possible; if not, check
routinely (several times an hour) to make sure
workers are making use of water and shade and
not experiencing heat-related symptoms.

* Make workers aware that it is harmful to drink
extreme amounts of water. Workers should
generally not drink more than 12 quarts (48 cups)
in a 24 hour period. If higher amounts of fluid
replacement are needed due to prolonged work
in high heat conditions, a more comprehensive
heat illness prevention program may be
warranted.

» Reduce the physical demands of the job. If heavy
job tasks cannot be avoided, change work/rest
cycles to increase the amount of rest time.

» Schedule frequent rest periods with water breaks
in shaded or air-conditioned recovery areas.
Note that air conditioning will NOT result in loss
of heat tolerance and is recommended for rest
breaks.

Additional Recommendations for Outdoor Work
Environments

* Monitor weather reports daily and reschedule
jobs with high heat exposure to cooler times of
the day. Be extra vigilant during heat waves
when air temperatures rise above normal.
When possible, routine maintenance and repair
projects should be scheduled for the cooler
seasons of the year.

Additional Recommendations for Indoor Work
Environments

* Indoor workplaces may be cooled by using air
conditioning or increased ventilation, if cooler air
is available from the outside.

¢ Other methods to reduce indoor temperature
include providing reflective shields to redirect
radiant heat, insulating hot surfaces, and
decreasing water vapor pressure, e.g., by sealing
steam leaks and keeping floors dry.

» The use of fans to increase the air speed over the
worker will improve heat exchange between the





skin surface and the air, unless the air temperature
is higher than the skin temperature.

« Reflective clothing, such as safety vests, worn as
loosely as possible, can minimize heat iliness.
Water-dampened cotton whole-body suits are
an inexpensive and effective personal cooling
technique. Cooling vests with pockets that hold
cold packs are comfortable and effective.

* More complex and expensive water-cooled suits
are also available; however, these may require a
battery-driven circulating pump and liquid
coolant.

* In worksites where high ambient temperatures
typically occur (e.g., foundries, steel mills),
professional consultation should be sought to
evaluate the extent of the heat exposure and to
make recommendations on how to prevent
heat-related illnesses.

Resources

For more information about protecting workers from

heat-related illnesses visit:

* OSHA online at:
www.osha.gov/SLTC/heatstress/index.html
and www.osha.gov/dts/osta/otm/otm_iii/otm_iii_4.html

* NIOSH online at:
http://www.cdc.gov/niosh/topics/heatstress/

* Cal/OSHA's Heat Safety program at:
www.99calor.org/english.html

OSHA Publications

OSHA has an extensive publications program.

For a listing of free items, visit OSHA's web site at
www.osha.gov/publications or contact the OSHA
Publications Office, U.S. Department of Labor, 200
Constitution Avenue, N.W., N-3101, Washington, DC
20210. Telephone (202) 693-1888 or fax to (202)
693-2498.

Contacting OSHA

To report an emergency, file a complaint or seek
OSHA advice, assistance or products, call (800) 321-
OSHA (6742) or contact your nearest OSHA regional,
area, or State Plan office; TTY: 1-877-889-5627.

Contacting NIOSH

To receive documents or more information about
occupational safety and health topics, please

contact NIOSH: 1-800-CDC-INFO (1-800-232-4636);
TYY: 1-888-232-6348; e-mail: cdcinfo@cdc.gov or visit
the NIOSH web site at www.cdc.gov/niosh.

This InfoSheet is advisory in nature and informational in content. It is not a standard or regulation, and it neither
creates new legal obligations nor alters existing obligations created by OSHA standards or the Occupational Safety
and Health Act. Pursuant to the OSH Act, employers must comply with safety and health standards and regulations
issued and enforced either by OSHA or by an OSHA-approved State Plan. In addition, the Act’s General Duty Clause,
Section 5(a)(1), requires employers to provide their employees with a workplace free from recognized hazards likely
to cause death or serious physical harm.The mention of any nongovernmental organization or link to its web site in
this guidance does not constitute an endorsement by NIOSH or OSHA of that organization or its products, services,

web site.

For more complete information:

OSHA

Occupational Safety
and Health Administration

U.S. Department of Labor
Hilda L. Solis, Secretary of Labor

www.osha.gov
(800) 321-OSHA
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www.cdc.gov/niosh
(800) 232-4636

Workplace
Safety and Health

National Institute for
Occupational Safety and Health

OSHA 3438-5-11

DHHS (NIOSH) 2011-174






Plan Ahead and Be Prepared

ASHA

| Heat IlIness
Occupational Safety P revent I 0 n

and Health Administration

Provide training on heat iliness to all workers.
Have an emergency plan.
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For more information:
1-800-321-OSHA (6742)
TTY 1-877-889-5627
www.osha.gov/heat

Federal law entitles workers to a safe workplace. Workers have
the right to speak up about hazards without fear of retaliation.
See www.osha.gov/workers for information about how to file a
confidential complaint with OSHA and ask for an inspection.

1-800-321-OSHA (6742) | TTY 1-877-889-5627

www.osha.gov/heat

OSHA 3422-07R 2023

Work Safely in Heat

Indoor and outdoor workers are at risk -
for heat iliness. -
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l Heat illness is preventable

- _4
|| 5
Drink cool water Take rest breaks I_=ind shade or z_a

® ®
B

Wear light-colored, Check on
loose-fitting clothing each other
where possible

Some equipment
can increase your
heat exposure
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If a worker experiences: -~ Signs of a medical emergency
ﬁ ? 1 1
Headache or nausea @ Weakness or dizziness Heavy sweating ? ' SIurre d speech Seizures

G‘ ; Abnormal thinking \\f[ Loss of
Hot and dry skin Thirst Decreased or behavior consciousness
High body temperature urine output
9-1-1 Q
Take these actions: . .
1. Call 911 immediately
= Drink water = Cool with water and ice . . .
2. Cool the worker right away with water or ice

= Remove unnecessary clothing = Do not leave alone . . .
3. Remove unnecessary clothing and give cool water to drink

= Move to a cooler area and use = When in doubt, call 911
a fan, if available

4, Stay with the worker until help arrives

=

«r d»







EMPLOYEE RIGHTS

UNDER THE H-2A PROGRAM

UNITED STATES DEPARTMENT OF LABOR WAGE AND HOUR DIVISION

The Immigration and Nationality Act (INA) allows for the employment of temporary, non-immigrant workers in
agriculture (H-2A WORKERS) only if the employment of U.S. workers would not be adversely impacted. To ensure
that U.S. workers are not adversely impacted, H-2A WORKERS and OTHER WORKERS employed on an H-2A work
contract or by an H-2A employer in the same agricultural work as the H-2A workers have the following rights:

DISCLOSURE

WAGES

TRANSPORTATION

HOUSING

ADDITIONAL
PROVISIONS

To receive accurate, WRITTEN INFORMATION about the wages, hours, working conditions,
and benefits of the employment being offered

To receive this information prior to getting a visa and no later than on the first day of work
To receive this information in a language understood by the worker

To be PAID at least twice per month at the rate stated in the work contract

To be informed, in writing, of all DEDUCTIONS (not otherwise required by law) that will be
made from the worker’s paycheck

To receive an itemized, written STATEMENT OF EARNINGS (pay stub) for each pay period
To be guaranteed employment for at least THREE-FOURTHS (75%) of the total hours
promised in the work contract

To be provided or, upon completion of 50 percent of the work contract period, reimbursed
for reasonable costs incurred to the place of employment for transportation and subsistence
(lodging incurred on the employer’s behalf and meals)

Upon completion of the work contract, to be provided or paid for return transportation and
subsistence

For workers living in employer-provided housing, to be provided TRANSPORTATION, at no
cost to the worker, between the housing and the worksite

All employer-provided transportation must meet applicable safety standards, be properly
insured, and be operated by licensed drivers

For any worker who is not reasonably able to return to his/her residence within the same
day, to be provided HOUSING AT NO COST

Employer-provided housing must meet applicable safety standards

Workers who live in employer-provided housing must be offered three meals per day at
no more than a DOL-specified cost, or provided free and convenient cooking and kitchen
facilities

To be provided state WORKERS’ COMPENSATION insurance or its equivalent

To be provided, at no cost, all TOOLS, supplies, and equipment required to perform the
assigned duties

TO BE FREE FROM DISCRIMINATION or discharge for filing a complaint, testifying, or
exercising your rights in any way or helping others to do so

Employers MUST comply with all other applicable laws (including the prohibition against
holding workers’ passports or other immigration documents)

Employers and their agents, including foreign recruiters, or anyone working on behalf of the
employer, MUST NOT receive payment from any worker for any costs related to obtaining
the H-2A certification (such as application and recruitment fees)

Employers MUST display this poster where employees can readily see it

Employers MUST NOT lay off or displace similarly employed U.S. workers within 60 days of
the date of need for H-2A workers

Employers MUST hire any eligible U.S. worker who applies during the first 50 percent of the
approved work contract period

Workers who believe their rights under the program have been violated may file confidential complaints.

WAGE AND HOUR DIVISION 866-487-9243
UNITED STATES DEPARTAMENT OF LABOR www.dol.gov/agencies/whd

WH1491 04/12
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INTRODUCTION

Welcome to the H-2A Temporary Agricultural Program Employer Guide! This guide
summarizes and explains how a U.S. employer can participate in the Department of Labor’s
(Department) H-2A Program. The information contained in this guide is not a substitute
for reading and complying with the Department’s regulations at 20 CFR 655 Subpart B and
29 CFR 501, which provide complete and definitive information regarding program
requirements. Additional information on the H-2A Program, including filing tips and
frequently asked questions, can be found at the Department’s Office of Foreign Labor
Certification (OFLC) website at http://www.foreignlaborcert.doleta.gov/h-2a.cfm.

What is the H-2A Program?

The H-2A Program is authorized under the Immigration and Nationality Act (INA) and
allows a U.S. employer to hire foreign workers on a temporary basis to perform agricultural
work when there are not sufficient U.S. workers available. Before the Department of
Homeland Security’s U.S. Citizenship and Immigration Services (USCIS) can approve a visa
petition for H-2A workers, the employer must first receive a temporary labor certification
from the Department.

The Department’s OFLC within the Employment and Training Administration is
responsible for receiving and processing employer-filed H-2A applications, and ensuring as
a condition of certification that qualified U.S. workers are not available for the job and the
employment of temporary foreign workers will not adversely affect the wages and working
conditions of U.S. workers similarly employed. The Department’s Wage and Hour Division
is responsible for enforcing the terms and conditions of the agricultural work contract and
worker protections under the H-2A Program.

Who Can Participate?

A U.S. employer or an association of agricultural producers who has full-time work that
needs to be performed on a temporary or seasonal basis may apply to the OFLC for an H-2A
temporary labor certification. The general guidelines below will help you understand
whether you are eligible to participate in the H-2A Program.

@ You must be an employer with a place of business physically located in the United
States, possess a valid Federal Employer Identification Number (FEIN); and have the
ability to hire, pay, fire, supervise, or otherwise control the work of the workers you
employ;

@

The work to be performed must consist of agricultural labor or services, such
as the planting, raising, cultivating, harvesting, or production of any agricultural or
horticultural commodity;

The work must be full-time, at least 35 hours (or more) per work week; and,

® @

The need for the work must be seasonal or temporary in nature and tied to a
certain time of the year by a recurring event or pattern, such as an annual growing
cycle, normally lasting 10 months or less.

H-2A Program Employer Guide 1 January 2012
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THE H-2ZA TEMPORARY LABOR CERTIFICATION PROCESS OVERVIEW

The process of obtaining a temporary labor certification from the OFLC under the H-2A
Program involves the following four basic steps:

Step 1:  Filing a Job Order with the State Workforce Agency (SWA)

What: The first step involves preparing and submitting an agricultural job order
to the SWA that serves the state where the actual work will be performed. The
SWA will review the job order, work with you on any needed corrections, and
initiate recruitment of U.S. workers.

When: 75 to 60 calendar days before the start date of work

Step 2:  Filing an H-2A Application with the Chicago National Processing Center
(NPC)

What: The second step describes the requirements for submitting an H-2A
application to the OFLC’s Chicago NPC. The Chicago NPC will review your
application, notify you of any deficiencies, and provide you with additional
instructions for completing the temporary labor certification process.

When: No less than 45 calendar days before the start date of work
Step 3: Conducting Recruitment for U.S. Workers

What: The third step summarizes the recruitment of U.S. workers you will
conduct on your own, including where and when to advertise, what content the
advertisements must contain, and how to prepare your recruitment report

When: Beginning on the date you receive the Notice of Acceptance from the
Chicago NPC until you complete the recruitment steps

Step4: Completing the Temporary Labor Certification Process

What: The final step in this process identifies the additional documents you
must submit to the Chicago NPC in order to receive a final determination; and,
should labor certification be granted, moving on to the USCIS.

When: No less than 30 calendar days before the start date of work
(unless the Chicago NPC provides you with 5 more days to submit documentation)

For an illustration of the H-2A temporary labor certification process, including key action
steps for employers, timeframes for filing and processing H-2A applications, and receiving
a final determination from the Chicago NPC, please refer to Appendix C: H-2A Temporary
Labor Certification Process Chart.
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STEP 1: FILING A JOB ORDER WITH THE STATE WORKFORCE AGENCY

The State Workforce Agency (SWA) serving the geographic area or location where you
need the agricultural work performed will be your first point-of-contact in the labor
certification process. You will need to prepare and submit to the SWA an agricultural job
order containing a description of the job duties including any experience requirements,
number of workers, anticipated period of employment, and all the benefits, wages, and
working conditions you will offer to U.S. and H-2A workers.

What to File

@ A completed ETA Form 790 Agricultural and Food Processing Clearance Order
including all attachments explaining the benefits, wages, and working conditions of
the job; and,

@ A written note or cover letter identifying that the job order will be used in

connection with a future H-2A application and requesting that an inspection of your
housing by the SWA be scheduled.

When and Where to File

Your agricultural job order must be filed with the SWA no more than 75 calendar days
and no less than 60 calendar days before the first day you need the workers. If the work
to be performed is located in more than one State within the same geographic area, you
may submit the agricultural job order to any one of the SWAs covering the anticipated
locations. Contact and mailing information for each SWA may be obtained by visiting the
OFLC web site at http://www.foreignlaborcert.doleta.gov/h-2a.cfm.

What Happens After Filing the Agricultural Job Order

The SWA will review your agricultural job order for compliance with all regulatory
requirements and notify you in writing of any deficiencies within 7 calendar days. If the
agricultural job order contains deficiencies, you will need to respond to each deficiency
within 5 calendar days after receiving notice from the SWA, and then the SWA will issue a
final decision within 3 calendar days of receiving your final response.

Upon acceptance of the agricultural job order, the SWA will place a copy of your job order
in its clearance system and begin recruitment of U.S. workers. At this point, you will be
expected to cooperate with the SWA by accepting referrals of eligible U.S. workers who
apply for the job.
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PLEASE READ BEFORE YOU PROCEED

When preparing your agricultural job order, remember to:

Use the most current ETA Form 790 available on the OFLC website at
http://www.foreignlaborcert.doleta.gov/form.cfm

Complete the form legibly, clearly label all attachments, and sign/date the form

Describe in detail the agriculture work to be performed, including the use of
any necessary equipment, and the specific crops or commodities to be planted,
cultivated, and/or harvested

Ensure the job offers the same benefits, wages, and working conditions to U.S.
and H-2A workers

Include a wage offer (hourly or piece rate) for each crop or commodity

When offering to pay an hourly rate, check the current Adverse Effect Wage
Rate on the OFLC website at
http://www.foreignlaborcert.doleta.gov/adverse.cfm

When offering to pay a piece rate, check to see if the state where the work will
be performed has issued a prevailing piece rate, which is available on the OFLC

website at http://www.foreignlaborcert.doleta.gov/aowl.cfm

Use the current amounts for food payments to your workers when on travel,
available on the OFLC website at
http://www.foreignlaborcert.doleta.gov/meal travel subsistence.cfm

Check your information - including the mailing address - for accuracy

If possible, include an e-mail address on your application so that the SWA can
more efficiently communicate with you
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STEP 2: FILING AN H-2A APPLICATION WITH THE CHICAGO NPC

The Chicago NPC is responsible for receiving and processing all employer-filed H-2A
applications and will be your last point-of-contact in the labor certification process. You
will need to prepare and submit an H-2A application requesting a temporary labor
certification to bring nonimmigrant foreign workers into the United States. Please
remember that you will not be able to file an I-129 visa petition for H-2A workers with
USCIS until the Chicago NPC grants a temporary labor certification.

What to File

@ A completed ETA Form 9142 Application for Temporary Employment Certification
and Appendix A.2 bearing your original signature and, if applicable, that of the agent
or attorney authorized to represent you; and,

@ A copy of the ETA Form 790 Agricultural and Food Processing Clearance Order
submitted to the SWA including all attachments.

For H-2A Labor Contractors ONLY: Please include the following additional
documents with your submission:

©

An attachment containing the name and location of each fixed-site employer,
expected start and end dates of work, and a description of the crops and activities
your workers will perform at each location;

@ A copy of your valid Farm Labor Contractor (FLC) and, if applicable, Farm Labor
Contractor Employee (FLCE) Certificate of Registration. If your certificate(s) will
expire at any time before the end date of need on the ETA Form 9142, you must
submit a written assurance that the certificate(s) will be renewed timely;

@ An original surety bond demonstrating your ability to meet payroll and other
financial obligations to your workers;

®

Copies of fully-executed (signed and dated) work contracts with each fixed-site
employer; and,

()

Where provided by the fixed-site employer, proof that housing and transportation
for workers meets all applicable standards and regulations.

When and Where to File

The application package must be received at least 45 calendar days before the first day
you need the workers to the:

U.S. Department of Labor
Office of Foreign Labor Certification
Chicago National Processing Center

pp 7A00 LOETAU #1000

Chicago, IL pmiontZgpmu

Attention: H-2A Program Unit
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Employers may now submit their H-2A application either electronically OR via mail
directly to the Chicago National Processing Center (NPC). The employer must
choose only one method of submission. Duplicate applications, where the employer
or authorized representative files electronically and submits that same application
via U.S. mail, will be rejected.

Employers may submit their H-2A application electronically via the Department's
iCERT Visa Portal System. It is important to read the H-2A iCert Quick Start Guide
and H-2A iCERT User Manual before completing and submitting an H-2A
application. The online help provides step-by-step instructions for completing and
submitting the H-2A application electronically. For more resources and information,
please visit the iCERT implementation web page at
http://www.foreignlaborcert.doleta.gov/h2ah2b icert rollout.cfm.

For Emergency Filings ONLY: You may file your H-2A application less than 45
calendar days before you need the workers only in the following circumstances:

@ Ifyou are either filing for the first-time or have a need for workers that could not be
foreseen, you must file an emergency H-2A application concurrently with the
Chicago NPC and the SWA; or,

@ If the SWA did not accept your job order or respond in a timely manner, you only
need to submit the emergency H-2A application to the Chicago NPC.

Please don’t forget to include a statement and any other documentation justifying
why you need to file an emergency H-2A application. Filing under this provision
does not automatically guarantee acceptance.





U.S. Department of Labor Employment and Training Administration

What Happens After Filing the H-2A Application

The Chicago NPC will review your H-2A application for compliance with all regulatory
requirements and notify you in writing of any deficiencies within 7 calendar days. If you
included an electronic mail (e-mail) address on the ETA Form 9142, the Chicago NPC will
use that e-mail address to more efficiently correspond with you on courtesy receipt
notifications, notices of deficiencies, and any other information concerning the status of
your H-2A application. We encourage our employer customers to use e-mail because it is
an official form of communication in other visa programs we administer delivering more
convenient, faster, and cost-effective service. If you do not have an e-mail address, the
Chicago NPC will assure that all correspondence sent to you will be delivered by next-day
delivery. You will continue to receive all final determination actions (e.g. denial or
certifications) by next-day delivery.

Receiving a Notice of Deficiency

Deficiencies can arise in your H-2A application due to failure to complete all required fields
on the forms, the presence of obvious errors or inaccuracies, or failure to properly disclose
an important wage, benefit, or other working condition required by the regulation of your
job offer. If the H-2A application contains deficiencies, you will receive a Notice of
Deficiency requesting that you respond to each deficiency within 5 business days after
receipt. The Notice of Deficiency will state the reason(s) why your application cannot be
accepted and specify what corrections are needed. In lieu of responding to each deficiency,
you will also be provided with an opportunity to submit an appeal to the Department’s
Administrative Law Judge (AL]) within 5 business days after receiving notice.

Important Reminder: If the Chicago NPC does not receive your response
within 12 calendar days or you fail to request a review or hearing before the
ALJ within 5 business days, your H-2A application will be considered
abandoned and denied temporary labor certification.
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Receiving a Notice of Acceptance

If the H-2A application contains no deficiencies, you will receive a written Notice of
Acceptance within 7 calendar days. The Notice of Acceptance will contain specific
instructions for you on how to recruit U.S. workers as well as directing the SWA to circulate
a copy of your job order to other states as potential sources of U.S. workers. In addition,
the Chicago NPC will place a copy of your job order on its national H-2A Public Job Registry
located at http://icert.doleta.gov. It is important to remember that your job order will
remain active until 50 percent of your work contract has elapsed and you will be expected
to cooperate with the SWA by accepting and fully considering referrals of eligible U.S.
workers who apply for the job.

Important Reminder: [f you need to request an amendment to your H-2A
application (e.g., increase number of workers, change start date of work),

please send us an e-mail at TLC.Chicago@dol.gov or by
facsimile to (312) 886-1688 (Attn: H-2A Amendment Request).

PLEASE READ BEFORE YOU PROCEED \

When preparing your H-2A application, remember to:

Use the most current ETA Form 9142 and Appendix A.2 available on the OFLC
website at http://www.foreignlaborcert.doleta.gov/form.cfm

Complete the form legibly and sign/date the form and Appendix A.2

Ensure all required information on the ETA Form 9142 is as close to identical as
possible to the information on the ETA Form 790

Check your information - including the mailing address - for accuracy

If possible, include an e-mail address on your application so that the OFLC can
more efficiently communicate with you

/
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STEP 3: CONDUCTING RECRUITMENT FOR U.S. WORKERS

Once you receive a Notice of Acceptance from the Chicago NPC, you will be asked to
conduct recruitment on your own for U.S. workers in addition to the recruitment
conducted on your behalf by the SWA. Please read your Notice of Acceptance carefully as it
will contain specific instructions that you will need to follow including when and where to
advertise, what content the advertisements must contain, and how to prepare your
recruitment report. Conducting good faith recruitment and determining whether there are
insufficient eligible U.S. workers that will meet your need, at least temporarily, is a critical
factor in the decision process of whether the Chicago NPC will grant a temporary labor
certification.

When and Where to Advertise

Your advertising and recruitment efforts must be conducted between when you receive the
Notice of Acceptance until the date on which the H-2A workers depart for the worksite or
the 3rd calendar day before the start date of work, whichever is earlier. At a minimum, you
must conduct and document the following recruitment activities on your own:

®

Placing newspaper advertisements on 2 separate days, one of which must be a
Sunday, in a newspaper of general circulation serving your local area where the
work will be performed. If the newspaper does not have a Sunday edition, please
advertise in the regularly published daily edition with the widest circulation serving
your local area;

®

Contacting, by mail or other effective means, any former U.S. workers from the
previous year and solicit their return to the job. You do not need to contact former
U.S. workers who were previously employed and either were terminated for cause
or abandoned the worksite; and,

@ Conducting additional recruitment in accordance with specific instructions
contained in your Notice of Acceptance, which typically involves placing newspaper
or other advertisements in no more than 3 other states within the regional area or
expected labor supply states (e.g., Florida, Texas, Puerto Rico).

What Content to Advertise

All advertising must contain, at a minimum, the following content to adequately apprise
prospective applicants of your job:

@

Employer’s name and location of work;
Description of the job duties and crops;
Start and end dates of work;

Wage offer (hourly and/or piece rate pay);
Indicate the job is “temporary”;

eeeee

Total number of job openings;
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Statement guaranteeing work for 3 /4t of the total work days;

@ Statement that tools, supplies, and equipment will be provided at no cost, if
applicable;

@ Statement that transportation and subsistence to the worksite will be reimbursed
upon completion of 50 percent of the work contract (Note: The Fair Labor Standards
Act applies independently of the H-2A Program and imposes separate obligations on
employers regarding the payment of wages);

@ Statement that housing will be provided at no cost for workers who cannot
reasonably return to their permanent residence at the end of the work day; and,

@ SWA contact information and, if available, job order number and a statement
directing applicants to apply for the job by contacting the SWA.

e Employers requiring interviews must conduct those by phone or provide a
procedure for the interviews to be conducted in the location where the worker
is being recruited at little or no cost to the worker.

e Where workers complete 50 percent of the work contract, employers are
responsible for the reasonable travel costs of workers reaching the worksite,
including transportation, lodging (where necessary), and food.

’ / Important Reminders:

How to Prepare the Recruitment Report

During the entire recruitment period, you may receive referrals of U.S. workers for
consideration from the SWA as well as “self-referrals” of applicants who find out about
your job through other recruitment sources (e.g., newspaper ads, Job Registry, word-of-
mouth) and wish to apply for the job. Please read your Notice of Acceptance carefully as it
will contain instructions on how to prepare your recruitment report and a specific date on
which you must sign, date, and submit the recruitment report to the Chicago NPC.

Your recruitment report should, at a minimum, contain the following information:

The name of each recruitment source;

@ @

The name and contact information of each U.S. worker (including former U.S.
workers) who applied or was referred to your job up to the date you prepared the
recruitment report;

@

If applicable, for each U.S. worker who applied for the position but was not hired,
explain the lawful job-related reason(s) for not hiring the U.S. worker; and,

@

A statement confirming whether former U.S. workers were contacted yet and, if so,
by what means.

u /7 Important Reminder: You must continue to maintain and update your
LS [_E‘Z/ recruitment report through 50 percent of the work contract period because
B

that is how long your job will be open with the SWA and on the national H-2A
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Public Job Registry. You do not need to submit this “final” recruitment report
to the Chicago NPC, but must keep it in your file in the event of an audit or
other request by the Department.
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STEP 4: COMPLETING THE TEMPORARY LABOR CERTIFICATION PROCESS

In order to grant a temporary labor certification, the Chicago NPC must determine that
there are insufficient U.S. workers to meet your need and the employment of H-2A workers
will not adversely affect the wages and working conditions of workers in the U.S. similarly
employed. This determination is based upon a favorable review of your recruitment
report, the terms and conditions of your job order and H-2A application, and other
required documentation guaranteeing certain protections to employed workers.

What Documents to Submit to the OFLC Chicago NPC

In order to receive a final determination on your H-2A application, the Notice of Acceptance
will request that the following documents be submitted by you and/or the SWA:

@ Recruitment Report: A signed and dated written report of your recruitment efforts
up to that date;

@ SWA Housing Certification: A statement or certification submitted by the SWA on
your behalf that the proposed housing meets the applicable standards and has
sufficient capacity to house the number of workers requested. If rental housing or
other public accommodations will be provided to workers, you (not the SWA) must
provide documentation that the housing complies with the applicable local, state, or
Federal standards; and,

@ Workers’ Compensation Coverage: A copy of your workers’ compensation
insurance policy which must be in compliance with State law or, in the event of an
exemption from State law, coverage benefits at least equal to those provided under
the State workers’ compensation law for other comparable employment. The
employer must provide proof of coverage including the name of the insurance
carrier, the insurance policy number, and proof of insurance for the period of need
stated on the application, or, if appropriate, proof of State law coverage.

. Important Reminder: If the coverage will expire at any time during the
LO l / period of employment, you will need to submit a written statement
Z demonstrating your intent to renew and maintain workers’ compensation
- coverage for the entire period of employment.
Receiving a Denial Determination

If the Chicago NPC determines that the H-2A application does not meet the regulatory
criteria for certification, you will be denied temporary labor certification. You will receive
a Final Determination letter that will include the reason(s) temporary labor certification
cannot be granted and offer you an opportunity to request an expedited administrative
review or a de novo administrative hearing of the decision before the Department’s AL]
within 7 calendar days of the date on the Final Determination letter. All records and
documents supporting the H-2A application must be retained for a period of 3 years from
the date OFLC denied temporary labor certification.
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Receiving a Certification Determination

If the Chicago NPC determines that the H-2A application meets the regulatory criteria for
certification, you will be granted temporary labor certification. You will receive a Final
Determination letter, a certified ETA Form 9142 and Appendix A.2, and an invoice
requiring payment for fees associated with processing your application ($100) and the
number of workers certified ($10 per worker), the total of which will not exceed $1,000.
Failure to pay this required fee may result in the imposing of sanctions. All records and
documents supporting the H-2A application must be retained for a period of 3 years from
the date OFLC granted temporary labor certification.

It is important to remember that the Chicago NPC can issue the following types of
certification determinations:

1. Full Certification means you were granted labor certification for the entire number
of H-2A workers and period of employment you requested;

2. Partial Certification means you were granted labor certification but either the
number of H-2A workers or period of employment or both has been reduced. Please
read your Final Determination letter carefully as it will contain the reason(s) why
you were granted a partial certification and provide you with an opportunity to file
an appeal to the Department’s AL] within 7 calendar days of the date on the Final
Determination letter.

Important Reminder: Your certification fee must be paid within 30 calendar
w days of issuance of the Certification by check or money order. Payments must
Z be in U.S. dollars and made payable to U.S. Department of Labor and sent to the
- following address:
U.S. Department of Labor
Office of Foreign Labor Certification
Chicago National Processing Center
pp 7A00 1OETAU #1000
#EEAACTH), pnomtZgpmu

Congratulations! You are Ready to File with the USCIS

Once you receive a labor certification, you are now ready to take your certified ETA Form
9142 and Appendix A.2 and move on to the USCIS. You will need to prepare and submit the
Form [-129 Petition for Nonimmigrant Worker to the USCIS California Service Center
requesting approval for the admission of H-2A workers to perform work in the United
States. The forms and instructions for filing as well as current processing times for H-2A
visas can be obtained from the USCIS web site at: http://www.uscis.gov.
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Appendix A. Key Regulatory Provisions

Regulatory Provision

Step 1: Filing a Job Order with the State Workforce Agency

Citation Reference ‘

Establishing an offered wage rate for the work

20 CFR 655.120

Filing an agricultural job order (ETA Form 790)

20 CFR 655.121

Required content of an agricultural job order
- Job qualifications and requirements
- Provision of housing
- Workers’ compensation insurance coverage
- Provision of tools, supplies, and equipment
- Provision of meals or cooking facilities
- Transportation and subsistence benefits
- Guarantee to offer 3 /4t of the total work days
- Providing workers with hours/earnings statements
- Rates of pay guarantees (hourly and/or piece rates)
- Frequency of pay to workers
- Workers abandonments or terminations for cause
- Guarantees in the event of contract impossibility
- Disclosure of all deductions from the worker’s pay

20 CFR 655.122

Step 2: Filing an H-2A Application with the OFLC Chicago NPC

H-2A application filing requirements (ETA Form 9142)

20 CFR 655.130

Special filing requirements for agricultural associations

20 CFR 655.131

Special filing requirements for H-2A labor contractors

20 CFR 655.132

Emergency filing situations and requirements

20 CFR 655.134

Employer obligations for participating in the H-2A Program

20 CFR 655.135

Chicago NPC processing of H-2A applications
- Standard of reviewing applications
- Issuance of a Notice of Deficiency or Acceptance
- Placement of job order on H-2A Public Job Registry

- Requirements for requesting amendment to applications

20 CFR 655.140 - 145
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Regulatory Provision Citation Reference

Step 3: Conducting Recruitment for U.S. Workers

Newspaper advertisements and content requirements 20 CFR 655.151-152
Contact with former U.S. employees 20 CFR 655.153
Additional employer recruitment 20 CFR 655.154
Receiving U.S. worker referrals 20 CFR 655.155
Preparing the recruitment report 20 CFR 655.156
Step 4: Completing the Temporary Labor Certification Process

Requirements for housing workers 20 CFR 655.122(d)
Requirements for workers’ compensation insurance 20 CFR 655.122(e)

Receiving a temporary labor certification determination
- Criteria for certification
- Full certification

Partial certification

Certification fees

Denial

Right to appeal to DOL Administrative Law Judges

20 CFR 655.160-165
20 CFR 655.171

Important Post-Certification Provisions

Requesting extensions 20 CFR 655.170
Withdrawals of job orders and applications 20 CFR 655.172
Document retention requirements. 20 CFR 655.167
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Appendix B. Helpful Resources

How to Contact the OFLC Chicago NPC

E-mail: TLC.Chicago@dol.gov for all general questions and case status inquiries

(Please include “H-2A” and your case number in the subject line of the email)
Fax: (312) 886-1688

Mail: U.S. Department of Labor
Office of Foreign Labor Certification
Chicago National Processing Center
11 West Quincy Court
Chicago, IL 60604-2105
Attention: H-2A Program Unit

@ Requesting Amendments or Extensions: If you need to request an amendment to
your application or an extension (more than 2 weeks) to the certified period of
employment, please send an e-mail directly to TLC.Chicago@dol.gov
with the words “H-2A Amendment Request” or “H-2A Extension Request” in the
subject line of the e-mail.

@

Worker Abandonment/Termination Notifications: Employers must provide the
Chicago NPC with written notification when any worker voluntarily abandons or is
terminated for cause from the job before the end of the certified work period.
Employers must submit the written notification within two (2) working days of the
abandonment or termination from the job. To notify us, please send an e-mail
directly to TLC.Chicago@dol.gov with the words “H-2A
Abandonment/Termination Notice” in the subject line of the e-mail.

General H-2A Program Information

@ To obtain information about the H-2A Program, including current application forms,
filing tips, frequently asked questions, factsheets, and other technical assistance
materials, please visit the OFLC website at
http://www.foreignlaborcert.doleta.gov/h-2a.cfm

@ Additional compliance assistance for employers, including explanatory brochures,
factsheets, and regulatory and interpretative materials, is available on the Wage
Hour Division website at http://www.dol.gov/whd
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STEP 1
Eiling a Job Order

Submit ETA Form 790 to
the SWA where the work
will be performed

Deficiencies

found?

Employer submits
corrections within 5
calendar days

Legend: |:| = Employer Actions . = SWA Actions .= Chicago NPC Actions

Deficiencies
resolved?

Appendix C.

45 days before the start date of work

STEP 2
Eiling an H-2A
Application with
Chicago NPC
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to the Chicago NPC

STEP 2
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(if applicable)
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corrections within 5
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H-2A Application Process Flow Chart

Chicago National Processing Center (Chicago NPC)

30 days before the start date of work

o Place newspaper ads

e Contact former U.S.
workers

o Conduct additional
recruitment as directed by
the Chicago NPC

Chicago NPC .
reviews H-2A L

N sends

application for I

deficiencies i‘mp. oye; . STEP4

within 7 N °t'Cte o Completing the Temporary

calendar days CCERIANCE Labor Certification Process
o Submit recruitment report
o Submit proof of housing

inspection
o Submit proof of workers’

compensation insurance

Deficiencies
found?

Chicago NPC
sends Chicago NPC
employer issues final
Notice of determination
Deficiency

Deficiencies

N resolved?
business days

Partial
Certify

Employer may appeal
the Notice of Deficiency
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certified ETA Form 9142
and invoice to pay fees
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CONGRATULATIONS!
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D U.S. DEPARTMENT OF LABOR, EMPLOYMENT AND TRAINING ADMINISTRATION

H-2B PROGRAM
PRE-FINAL DETERMINATION RECRUITMENT REPORT
CONTENT CHECKLIST AND BEST PRACTICES GUIDE

OFFICE OF FOREIGN LABOR CERTIFICATION

PURPOSE: The checklist below reflects the recruitment report (RR) requirements in the U.S.
Department of Labor’s (DOL) 2015 H-2B Interim Final Rule and contains best practice tips
intended to assist employers in preparing and submitting clear and complete recruitment reports
to the Office of Foreign Labor Certification (OFLC) Certifying Officer (CO) to enable the CO to
issue a final determination regarding their H-2B Applications for Temporary Employment
Certification (H-2B Application). The checklist is intended for use as guidance only; it
should not be submitted to the OFLC CO; and it DOES NOT absolve the employer from
complying with all regulatory requirements.

Incorrect, incomplete, or unclear RRs will generally lead to requests for additional information
and delays in processing and ultimately may result in denial of the H-2B Application. Therefore,
OFLC encourages employers to use the checklist below as a guide and carefully review the notes
and tips in this document when completing H-2B RRs for submission to the CO.

BACKGROUND: The H-2B program requires employers to test the U.S. labor market so that
DOL can certify there are not sufficient U.S. workers who are qualified and who will be
available to perform the employers’ job opportunities, and that employment of H-2B foreign
workers in these jobs will not adversely affect the wages and working conditions of U.S. workers
similarly employed.

Through a Notice of Acceptance (NOA), the CO authorizes the employer to begin its test of the
labor market. The NOA instructs the employer how to conduct the required recruitment
activities and when to submit a written RR, which summarizes recruitment activities and
provides up-to-date results of the recruitment activities for the CO’s review before the CO issues
a final determination. The RR must not be submitted to the CO until all employer-conducted
recruitment activities are completed and must contain all required information including up-to-
date results of the recruitment (8 655.40(b), (f)).

REMINDER: The employer must update the RR throughout the required recruitment period
(i.e., until 21 days before the start date of work) (8§ 655.48(b)) and maintain and retain the RR
and supporting documents for 3 years from the date of certification of the H-2B Application, the
date of denial of the H-2B Application, or the day DOL receives a letter of withdrawal provided
in accordance with § 655.62 (8§ 655.56).





PRE-FINAL DETERMINATION RECRUITMENT REPORT

Required Content Checklist / Best Practices Tips

1. SIGNATURE AND DATES (8§ 655.48)

A. The employer signed the recruitment report. O Yes

B. Each joint employer signed the recruitment report. O Yes
Required for a job contractor and its employer-client. See

20 CER 655.18. [J Not applicable. There are no

joint employers for this
Application.

Best practice tips:

v" Check that the recruitment report identifies the person(s) who signed it (e.g., by name and
title). If it is unclear who is signing on behalf of the employer, the CO may request
clarification about the signatory’s identity and role with the employer before issuing a final
determination.

v Employers may electronically sign recruitment reports using a valid electronic signature as
mandated by OMB. See https://www.archives.gov/records-mgmt/policy/electronic-
signature-technology.html

v" Check that the recruitment report is prepared on the employer’s letterhead or otherwise
clearly prepared by the employer. A recruitment report prepared on attorney or agent
letterhead indicates that the recruitment report was most likely not prepared by the
employer. If the CO receives a recruitment report prepared on attorney or agent letterhead,
the CO may request clarification and an updated recruitment report before issuing a final
determination.

C. The recruitment report is dated. [ Yes
D. The date of the recruitment report falls after all J Yes
employer-conducted recruitment activities are
completed.

(The job order and Seasonaljobs.dol.gov will generally
remain active beyond the date of the recruitment report.
However, the employer-conducted recruitment activities
addressed in Sections 3 - 7 below must be completed
before the employer prepares the recruitment report to
submit to the CO.)

Reminder: The purpose of the recruitment report is to summarize the recruitment activities and
recruitment results of the labor market test that is required to enable the CO to






reach a final determination. The CO cannot certify an H-2B Application without
sufficient information to demonstrate that the employer complied with recruitment
requirements and properly considered U.S. workers who applied or were referred to
the job opportunity.

Best practice tips:

v"Include the date(s) that each of the required employer-conducted recruitment activities
began and ended. If it is not clear that the employer conducted all required recruitment
activities in compliance with timing requirements (i.e., after the date the CO issued the
Notice of Acceptance (NOA) and before the date the employer prepared the recruitment
report), the CO may request clarification and an updated recruitment report before issuing a
final determination.

v" If the date of the recruitment report is the same as the date provided for one or more of the
employer-conducted recruitment activities, or the recruitment report otherwise indicates
that the employer has not allowed a reasonable period of time for U.S. workers to respond
to the recruitment (e.g., employer mailed letters to former employees and dated the
recruitment report two days later). The CO may require that an updated recruitment report
be submitted before issuing a final determination.

v"If the date of the recruitment report is not contemporaneous to the date of recruitment
report submission (e.g., recruitment report dated October 1, submitted on October 8), the
CO may require that an updated recruitment report be submitted, which provides additional
recruitment results information, before issuing a final determination.

2. JOB ORDER AND SWA REFERRALS (8 655.16 AND §655.47)

A. The recruitment report identifies the job order that the 1 Yes
employer placed with the SWA as a recruitment source.

Best practice tip:

v"Include the “job order number” to identify the job order associated with the employer’s

Application. If the employer is unsure of the correct job order number, the employer may
provide other information to enable the CO to identify the applicable job order and related
referrals, if applicable, with the SWA. For example, the employer may describe the date
and method of job order submission to the SWA, and the name and contact information of
SWA staff whom the employer communicated with regarding the job order. If the correct
job order number or other identifying information is not included in the recruitment report,
the CO may request clarification and an updated recruitment report.

B. The recruitment report includes the name and contact 1 Yes
information of each U.S. worker referred to the 1 Not applicable. The SWA did
employer from/through the SWA’s job order system. not refer any U.S. workers for
the employer’s job
opportunity.






Best practice tips:

v Check that the recruitment report includes all of the contact information that the employer
has for each referral (e.g., mailing address, telephone number, and/or email address).

v Provide a summary of the referral activity generated through the job order system or state
that the employer received no referrals from the job order. For example, the employer may
state: “The SWA referred four (4) U.S. workers on [date] as a result of the job order”
or “The employer received zero (0) U.S. worker referrals from the SWA in connection
with recruitment through the job order.” If the recruitment report is unclear regarding
the number or timing of referrals resulting from the job order placed with the SWA in
connection with the Application, the CO may request clarification and an updated

recruitment report.
Reminder:

If the employer receives any applications or resumes—whether through the SWA referral
process or directly from a U.S. worker who applies or is referred—the employer must retain the
applications or resumes received and make them available, for example, in the event of an

OFLC audit or Wage and Hour Division investigation.

3. CONTACT WITH BARGAINING REPRESENTATIVE (8655.45)

REQUIRED IF THERE IS A BARGAINING REPRESENTATIVE FOR ANY OF THE EMPLOYER'S
EMPLOYEES IN THE OCCUPATION AND AREA OF INTENDED EMPLOYMENT (“AIE”)

A. The recruitment report states that the employer sent a
copy of the job order and ETA-9142B, H-2B
Application for Temporary Employment Certification to
the bargaining representative.

L Yes

1 Not applicable. There is no
bargaining representative for
any of the employer’s
employees in the occupation
and AIE.

B. The recruitment report describes the nature of the
employer’s contact with the bargaining representative,
including the date and means of contact.

OJ Yes

[J Not applicable. There is no
bargaining representative for
any of the employer’s
employees in the occupation
and AIE.

C. The recruitment report indicates the number of U.S.
workers who applied directly or were referred by the
bargaining representative/labor union.

A number must be included in the recruitment report. If
the employer received no referrals from the bargaining
representative/union, the recruitment report indicates

J Yes

[ Not applicable. There is no
bargaining representative for
any of the employer’s
employees in the occupation
and AlE.






“zero,” or uses an alternative term to convey zero (e.g.,
none).

. The recruitment report provides the name and contact [J Yes
information (e.g., mailing address, telephone number, LI Not applicable. There is no

and/or email address) for each U.S. worker who applied bargaining representative for
directly or was referred to the employer from/though the any of the employer’s
bargaining representative/labor union. employees in the occupation

and AIE or no U.S. workers
applied or were referred
from/though the bargaining
representative.

Best practice tips:

v" If the prevailing wage determination (Form ETA-9141, Application for Prevailing Wage

Determination) for the H-2B Application is based on a collective bargaining agreement
(“CBA”), check that the recruitment report clearly addresses the requirement to contact the
bargaining representative.

If there is a CBA, and a bargaining representative had to be contacted for the H-2B
Application, check that the recruitment report clearly identifies who the employer contacted
(e.g., name, title, organization, address), date(s) of contact, and the method of contact used
(e.g., email, phone number).

If the recruitment report is unclear regarding whether there is an applicable bargaining
representative whom the employer must contact to provide notification regarding the job
opportunity before the CO can issue a final determination, the CO may request clarification
and an updated recruitment report.

The following are examples of statements that do not clearly meet this regulatory
requirement:

“There is no bargaining representative at this worksite;”
“I don’t have a bargaining representative;” or
“There is no collective bargaining agreement at this worksite.”

In contrast, if there is no bargaining representative for any of the employer’s employees in
the occupation and AIE, the employer is permitted to include the following statement:
“There is no bargaining representative for any of my employees in the occupation and
area of intended employment.”

Reminder:

If the employer receives any applications or resumes—whether from the bargaining
representative or directly from a U.S. worker who applies or is referred—the employer must
retain the applications or resumes and make them available, for example, in the event of an
OFLC audit or Wage and Hour Division investigation.






4. CONTACT WITH FORMER U.S. EMPLOYEES (§655.43 AND
§655.48)

REQUIRED IF THE EMPLOYER HAS FORMER U.S. EMPLOYEES WHO WERE EMPLOYED IN THE
OCCUPATION AND PLACE OF EMPLOYMENT IN THE PRIOR YEAR WHOSE SEPARATION WAS
INVOLUNTARY, UNLESS DUE TO TERMINATION FOR CAUSE

A. The recruitment report indicates that the employer was |1 Yes

required to contact—and did contact (by mail or other |0 Not applicable. The employer
effective means)—its former U.S. employees to solicit has no former U.S. employees
their return to the job opportunity. that it must contact.

Best practice tip:

v"If the recruitment report is unclear regarding whether the employer has former U.S.
employees whom it must contact for compliance with 20 CFR 655.43, the CO may request
clarification and an updated recruitment report before issuing a final determination on the
employer’s Application.

The following are examples of statements that do not clearly meet this regulatory
requirement:
“The employer has not laid off any workers in this position in the past year.”
(Unclear because 20 CFR 655.43 requires the employer to contact former U.S.
employees in the same occupation, which may include various related positions.)

“The employer contacted 3 former U.S. employees who were employed in the
occupation at the place of employment and who were laid off in the past 120 days.”
(Unclear because 20 CFR 655.43 requires the employer to contact workers who
were employed “during the previous year”—including but not limited to those who
have been laid off within 120 calendar days before the date of need—in the
occupation at the place of employment, unless the worker was terminated for cause
or abandoned the worksite. It is also not clear that the three workers contacted are
the total number of workers who were employed in the occupation in the last year.)

In contrast, if there are no former U.S. employees who were employed in the occupation
and place of employment during the prior year, or there were but all such workers either
were terminated for cause or abandoned the worksite, the employer is permitted to state:
“The employer did not contact any former U.S. employees because it has no former
U.S. employees who were employed in the occupation at the place of employment
during the past year, who were not terminated for cause and/or who did not abandon

the worksite.”

Reminder:

If the employer’s recruitment report indicates that there are no former U.S. employees that the
employer is required to contact, the employer must retain evidence substantiating that the
former U.S. employee contact requirement did not apply to the Application and must make this






documentation available, for example, in the event of an OFLC audit or Wage and Hour
Division investigation. See 20 CFR 655.56(c)(3).

B. The recruitment report clearly states the nature of the [J Yes
employer’s contact with former U.S. employees, L1 Not applicable. The employer
including the method of contact used and date(s) of has no former U.S. employees
contact. that it must contact.

Best practice tips:

v" Check that the recruitment report provides information regarding the employer’s efforts to
contact former U.S. employees and solicit their return to work, when applicable, to enable
the CO to assess whether there are not sufficient U.S. workers who are qualified and will be
available to perform the job opportunity, as required before the CO can issue certification.

v The following are examples of helpful information that the employer may include a
summary of its efforts:

- the number of former U.S. employees the employer contacted
- the names and contact information for the former U.S. employees contacted

- dates and methods of contact(s) (e.g., initial contact, follow-up contact, former U.S.
employee responses to the employer’s contact)

v' If the employer contacted former U.S. employees and hired some or all of those responding
to the employer’s contact, indicate in the recruitment report how the employer determined
the number of H-2B workers to request. If the recruitment report is unclear regarding
whether the employer determined the number of H-2B workers requested in the
Application without regard to the number of former U.S. employees that might return to
work (i.e., Number of H-2B Workers Requested = Total Number of Workers Needed) or
after subtracting the number of former U.S. employees the employer anticipated would
return to work from the employer’s total need (i.e., Number of H-2B Workers Requested =
Total Number of Workers Need — Anticipated Returning Former U.S. Employees), the CO
will assume the number of H-2B workers requested reflects the employers total need
without regard to potential returning former U.S. workers. As a result, the CO will reduce
the number of H-2B workers certified under the H-2B Application by one for each former
U.S. employee who has not been rejected for lawful job-related reasons.

v The recruitment report may provide the name, contact information (e.g., mailing
address, telephone number, and/or email address), and disposition for each former U.S.
employee who responded to the employer’s solicitation to return to work. Adding this
information supports an employer’s assertion that it thoroughly conducted its test of the
labor market.

Reminders:

If helpful, employers may contact its former U.S. workers prior to the issuance of a NOA and
rely on these workers’ confirmation that they will return to work. However, this proactive step






will not exempt the employer from contacting the former U.S. workers during the authorized
recruitment period, as instructed and stated in the NOA.

The employer must retain documents demonstrating that the employer offered the job
opportunity in the H-2B Application to each former U.S. employee contacted and that the
former U.S. employee either refused the job opportunity or was rejected only for lawful, job-
related reasons. The employer must make these documents available, for example, in the event
of an OFLC audit or Wage and Hour Division investigation. See 20 CFR 8§ 655.20(r) and (w),
655.43, and 655.56(c)(7).

For H-2B program purposes, “abandoned the worksite” includes but is not limited to an
employee failing to report to work at the regularly scheduled time for at least 5 consecutive
working days without the consent of the employer. See § 655.20(y).

5. POSTED NOTICE OF THE JOB OPPORTUNITY (8§8655.45)

REQUIRED IF THERE IS NO BARGAINING REPRESENTATIVE FOR ANY OF THE EMPLOYER'S
EMPLOYEES IN THE OCCUPATION AND AIE

A. The recruitment report states that the employer posted | Yes

notice of the availability of the job opportunity at the O Not Applicable. The

place(s) of employment. employer’s employee(s) in the
occupation and AIE have a
bargaining representative,
whom the employer contacted.

Best practice tip:

v The recruitment report should indicate, when applicable, that the employer posted notice at
the place(s) of employment because the employer’s employee(s) in the occupation and AIE
do not have a bargaining representative. If the recruitment report is unclear regarding
whether there is an applicable bargaining representative who the employer must contact to
provide notification regarding the job opportunity before the CO can issue a final
determination, the CO may request clarification and an updated recruitment report. For
example, the employer is permitted to state: “The employer posted notice at the worksite,
as there is no bargaining representative for any of my employees in the occupation and
area of intended employment.”

B. The recruitment report specifies how and where the 1 Yes
employer posted the required notice to all employees in |0 Not Applicable. The
the job classification and area: identifying the two employer’s employee(s) in the
conspicuous locations at the place(s) of employment occupation and AIE have a
where the employer posted physical notice of the job bargaining representative, who
opportunity; or identifying the alternative manner in the employer contacted.
which the employer provided reasonable notification
(e.g., electronic posting).






C. The recruitment report specifies the dates the employer | Yes

posted notice of the job opportunity. [ Not Applicable. The
employer’s employee(s) in the
occupation and AIE have a
bargaining representative,
whom the employer contacted.

Best practice tips:

v The recruitment report should indicate, when applicable, the means and location of posting.
If the recruitment report is unclear regarding whether the employer posted the notice using
appropriate means and in appropriate locations, the CO may request clarification and an
updated recruitment report before issuing a final determination.

The following are examples of clear statements of the means and location of posting:

“The employer posted notice of the job opportunity on the bulletin board where
required Wage and Hour posters are posted and in the employee lunchroom.”

“The employer maintains an intranet page where it posts information regarding job
openings, holiday schedules, and other employment-related information to employees.
Notice of the job opportunity was posted at the top of this intranet page.”

If the recruitment report is unclear regarding the means and/or location the employer used
to post the notice, the CO may request clarification and an updated recruitment report
before issuing a final determination.

v" The recruitment report should indicate, when applicable, the dates of posting (e.g., “posted
on October 4, 2022 through October 24, 2022”") and information regarding the employer’s
business days (e.g., “open for business Monday through Friday” or “open for business
seven days per week”).

Example: If the CO issues a NOA dated October 3, 2022, the recruitment report is
permitted to state:

“The employer posted notice of the job opportunity from October 4, 2022
through October 24, 2022, which is 15 consecutive Monday through Friday
business days;” or “The employer posted notice of the job opportunity from
October 4, 2022 through October 20, 2022, which is more than 15 consecutive
business days. The employer is open for business seven days per week.”

If the recruitment report is unclear regarding whether the employer posted the notice for at
least the minimum number of days required (i.e., 15 consecutive business days) before
preparing the recruitment report, the CO may request clarification and an updated
recruitment report before issuing a final determination.

Reminders:

Notice of the job opportunity must be posted in at least two (2) conspicuous locations at the
place(s) of anticipated employment or using a means that provides reasonable notification to
all employees in the occupation and area in which the work will be performed (e.g., electronic






intranet or bulletin board the employer customarily uses to post notices about job
opportunities). An internal or external website or other electronic means may be used, provided
that notice of the job opportunity is prominently displayed, the means used is maintained by
the employer, and the employer customarily uses the means for notices to employees about
terms and conditions of employment. § 655.45(b).

Regardless of the means of posting (e.g., physical posting or electronic posting), the
notification must be posted and available to the employer’s employees for at least 15
consecutive business days.

The recruitment report provides a copy of the retained posting or clearly explains the contents
of the posting such that the CO can determine the posting contained the contents required by §
655.41, including: wage offer(s), including overtime and deductions; SWA contact
information, statement directing applicants to the SWA, and job order #; description of job
opportunity, minimum education and experience requirements, other work requirements;
geographic location specific enough to apprise applicants of travel and living requirements;
work hours and days, including all guarantees, and anticipated start and end dates; and
employer-provided board, lodging, transportation and subsistence (including that specified at §
655.20(])(1)); and all provided tools, supplies, and equipment

The employer must maintain a copy of the posted notice and information regarding where and
when it was posted, and must make this documentation available, for example, in the event of
an OFLC audit or Wage and Hour Division investigation.

F. The recruitment report provides the names, contact L] Yes
information (e.g., mailing address, telephone number, O] Not Applicable. The
and/or email address), and disposition for each U.S. employer’s employee(s) in the
worker who applied in response to the notice. occupation and AIE have a

bargaining representative,
whom the employer contacted,
or no U.S. workers applied in
response to the notice.

6. CONTACT WITH COMMUNITY-BASED ORGANIZATIONS

(§655.45) REQUIRED IF THE CO DIRECTS THE EMPLOYER TO CONTACT AND NOTIFY
DESIGNATED ORGANIZATIONS IN THE NOA

A. The recruitment report confirms the employer contacted | L1 Yes
community-based organization(s), as directed by the CO | O Not Applicable. In the NOA,
in the NOA, and notified the organization(s) of the job the CO did not designate
opportunity. community-based
organization(s) for the
employer to contact.

B. For each community organization the employer I Yes
contacted and notified of the job opportunity, the

10





recruitment report states whether the organization
referred qualified U.S. worker(s) (including the number
of referrals) or was non-responsive to the employer's
requests.

O

Not Applicable. In the NOA,
the CO did not designate
community-based
organization(s) for the
employer to contact.

C. The recruitment report provides the name, contact
information, and disposition for each U.S. worker who
applied or was referred to the employer through contact
with community-based organization(s).

aagd

Yes

Not Applicable. In the NOA,
the CO did not designate
community-based
organization(s) for the
employer to contact, or no
U.S. workers applied or were
referred from/though
designated community-based
organization contact.

Best practice tips:

employer contacted

employer’s contact)

Reminder:

- the name(s) of the organization(s) the employer contacted

v Review the NOA to determine whether the CO requires this type of recruitment activity for
the H-2B Application due to the nature of the job opportunity and/or the AIE.

v" Check that the recruitment report provides information regarding the employer’s contact
with community-based organization(s), when applicable, that confirms that each designated
community-based organization was contacted and notified of the position openings. For
example, the employer may include a summary of its efforts that includes:

- the names and contact information for the representatives of the organization(s) the

- dates and methods of contact(s) (e.g., initial contact, follow-up contact, responses to the

The NOA will specify whether the CO requires this type of recruitment activity due to the
nature of the job opportunity and/or the area of intended employment. See § 655.45(c).

7. ADDITIONAL RECRUITMENT ORDERED BY THE CO (8§ 655.46)
REQUIRED IF THE CO DIRECTS THE EMPLOYER TO CONDUCT ADDITIONAL RECRUITMENT

ACTIVITIES IN THE NOA

A. The recruitment report indicates that the employer
conducted any/all additional recruitment efforts, as
directed by the CO in the NOA.

O
O

Yes

Not Applicable. In the NOA,
the CO did not direct the
employer to engage in any

11






additional recruitment

activities.
B. The recruitment report indicates the method(s) of O Yes _
additional recruitment the employer conducted at the LI Not Applicable. In the NOA,
CQO’s direction (e.g., newspaper or website the CO did not dlrecj[ the
advertisements), the name of the recruitment tool used employer to engage in any
(e.g., name of the newspaper or website). additional recruitment
activities.
C. The recruitment report indicates the date(s) the O Yes _
employer conducted the additional recruitment efforts | Not Applicable. In the NOA,

(e.g., date the employer placed the newspaper or website the CO did not direct the
advertisement(s)). employer to engage in any
additional recruitment

activities.

D. The recruitment report indicates the name, contact Yes )
information, and disposition of applicants who Not Applicable. In the NOA,

responded to these recruitment methods. the CO did not direct the
employer to engage in any

additional recruitment
activities, or no U.S. workers
applied or were referred
from/though the additional
recruitment activities.

aoagd

Best practice tips:

v Review the NOA to determine whether the CO required additional recruitment activities
for the H-2B Application.

v" Check that the recruitment report provides information regarding additional recruitment
activities, when applicable, that confirms that the employer completed each designated
activity. For example, the employer may include a summary of its efforts that includes:
the name(s) of the activity (e.g., newspaper advertisement, including the name of the
newspaper) and dates of the activity.

8. RECRUITMENT RESULTS, INTERVIEWS, & HIRING (8655.48)

A. The recruitment report indicates the date each applicant |1 Yes

applied or was referred (from all sources, including 1 Not Applicable. The employer
Seasonal Jobs) to the employer or former employee received no referrals or
expressed interest in returning to the job. applicants for employment

from/through any source up to
the date the employer prepared
the recruitment report.

B. If applicable, the recruitment report indicates the dates |1 Yes
the employer conducted interviews with applicants and

12






the location and/or methods used to conduct the 1 Not Applicable. The employer
interviews (e.g., telephone interviews or in-office did not conduct interviews as
interviews at X address). part of the recruitment and
hiring process.

Best practice tips:

v" Check that the recruitment report identifies the person(s) who conducted interview(s) (e.g.,
by name and title), if applicable. If it is unclear who conducted interviews on behalf of the
employer, the CO may request clarification about the interviewer’s identity and role with
the employer before issuing a final determination.

Reminders:

Interviews must be conducted by telephone or at a location where workers can participate at
little or no cost.

The employer cannot impose an interview requirement on U.S. workers that was not imposed
on H-2B foreign workers.

The employer may not make the recruitment, interview, or hiring process more difficult or
burdensome than necessary; it must make a good faith effort to contact and follow-up with
applicants and former employees and must provide applicants and former employees adequate
time to respond to employer communications.

C. The recruitment report indicates the date the employer | Yes

hired or provided notice of refusal to hire each applicant | [J No. No U.S. worker responded

or former employee. to the advertisements and
notices, no worker was referred
by the SWA or labor union/
community organization, and
no former employee applied
for the job.

Best practice tips:

v" Check that the recruitment report clearly explains the reason for each rejection. For
example, if the employer refuses to hire an applicant for lack of required experience, the
employer should provide a copy of or clearly reference the resume indicating experience
below the requirement.

13






Reminder:

The employer cannot reject applicants for failure to meet requirements or conditions the
employer is not requiring of foreign workers, are not normal and accepted among non-H-2B
employers of workers in the same occupation and AIE, or are not stated in the H-2B
Application or recruitment materials provided to applicants.

Employers cannot treat U.S. workers less favorably than foreign workers in recruitment and
hiring. The employer may not require employment experience, drug tests, or criminal

background checks for U.S. workers if it does not require the same tests and background checks

for H-2B foreign workers. See 655.18(a)(1),(2).
Examples:

v Employers may not conduct a drug screening for H-2B workers at a later date if the
employer does not provide the same late screening for U.S. workers.

v" Employers cannot impose, e.g., a 12-month experience requirement on U.S. workers
that is not also required of H-2B foreign workers or normally required by non-H-2B
employers of workers in the occupation and employment area.

14






EXAMPLE RECRUITMENT REPORT THAT DEMONSTRATES

BEST PRACTICE TIPS

Clearly identifies
each recruitment
activity or source
and the date(s) that

each was conducted.

Provides aggregate
summary of
recruitment results.

ABC REsSORT MOTEL
1 RESORT WAY
CHIcAGD, ILLIMNOIS GOE00

WAL ARCRESORTMOTEL.ORS
123-456-7890

June 16, 2022

RE: H-2B Recruitment Report, ABC Resort Motel, H-0000-00000-000000

Dear Certifying Officer:

Please accept this letter as our company’'s recruitment repert for cur pending H-2B Application for 15
maids to work at our facility located at 1 Resort Way, Chicago, IL 680600, Our business is open seven days
per week. The job requires no prior experience as a maid or housekeeper.

We had cne former U5, worker, On Alphabet, in this cooupation in the year preceding the filing of our
current H-2B Application. We sent Ms. Alphabet a letter on June 2, 2022 by e-mail and U.5. mail
soliciting her return to this temporary position and provided her with a copy of the job posting notice.
Ms. Alphabet called me on June &, 2022 and zaid she had taken a full-time job with another company.
She declined our offer to return to this temporary position with our company.

There is no unicn bargaining representative for any of my employees in the cocupation in the area of
employment for this job. The job opportunity, meeting the requirements stated in 20 CFR £55.12 (lob
order assurances and contents), was posted in two conspicuous locations at our facility from Monday,
June 1, 2022 until Tuesday, June 15, 2022.

A copy of the job order was filed with the lllinois State Workforce Agency (SWA) when we filed the H-2B
Application with the Chicago Mational Processing Center. The job order number is 12345678, The 3WA
referred one UL5. worker: Any Name, 123 Street, Chicago, IL, 60642, 123-567-8501. On June 3, 2022, |
contacted Mr. Mame at 12 pm to schedule a telephone interview. On June 5, 2022, | conducted an
interview with Mr. Name and offered him the temporary job opportunity. Mr. Name declined the
position stating he was only interested in 3 permanent job.

For this job opportunity, no U.5. workers applied to our company through www seasonaljobs dol.gov, or
responded to our posting notices. We also posted advertisements of this job opportunity on an internet
site, yoarw indeed com. and on job placement boards at cur local grocery stores but we received no
response from these other recruitment sources.

We will continue to update our recruitment efforts until 21 days prior to the start date of nead,
December 1, 2022,

Sinceraly,
First Name Last Name

Human Resgurces Manager
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2015 Final Rule
Wage Methodology for the Temporary Non-Agricultural Employment H-2B
Program

Background

The Immigration and Nationality Act provides that the Secretary of the Department of Homeland Security
(DHS) must consult with “appropriate agencies of the Government” before granting any H-2B visa
petitions. Through regulation, DHS requires that an H-2B visa petition for employment in the United
States must be accompanied by an approved temporary labor certification from the DOL and delegates
enforcement authority for the H-2B program to DOL’s Wage and Hour Division. As part of its labor
certification responsibilities, DOL’s Employment and Training Administration (ETA), Office of Foreign
Labor Certification (OFLC) determines whether U.S. workers capable of performing the jobs for which
employers are seeking foreign workers are available, and whether the employment of the foreign workers
will adversely affect the wages and working conditions of U.S. workers similarly employed. To ensure no
adverse effect on the wages of U.S. workers, OFLC has been responsible for issuing prevailing wage
determinations (PWD) for non-agricultural job opportunities since DOL first promulgated comprehensive
H-2B program regulations in 2008. Beginning in January of 2009, OFLC began issuing PWDs in
accordance with 2008 regulations and sub-regulatory Prevailing Wage Guidance.

In August of 2010, a Federal district court in Pennsylvania ruled that the Department violated the
Administrative Procedure Act by failing to adequately explain its reasoning for using skill levels as part of
the H-2B prevailing wage determinations, as well as its choice of wage data sets, and ordered the
Department to promptly issue new prevailing wage regulations for the program. As a result of this court
action, DOL published a new wage rule in 2011, adjusting its methodology and satisfying notice and
comment requirements. However, due to Congressional riders blocking funding for its implementation, the
2011 wage rule was never implemented and the 2008 methodology continued in use until March of 2013
when the same district court vacated the four-tiered methodology. In April 2013, DOL and DHS jointly
issued an Interim Final Rule (2013 IFR), removing the four-tiered component of the 2008 rule’s
methodology in favor of an arithmetic mean but otherwise leaving the 2008 rule’s methodology in place,
including the ability of OFLC to consider employer-provided wage surveys as potential sources for a
PWD.

On December 5, 2014, the Federal district court in Pennsylvania vacated the provision of the 2008 rule
that permitted use of employer-provided surveys and the sub-regulatory Prevailing Wage Guidance. On
March 4, 2015, a different Federal district court in Florida determined that DOL lacks unilateral authority
to issue any regulations in the H-2B program and vacated the 2008 regulations in their entirety and
further enjoined DOL from its implementation. DOL is now publishing this Wage Methodology Final Rule
as a companion to a related comprehensive H-2B Interim Final Rule to establish a complete prevailing
wage methodology for the H-2B program, as well as define the circumstances under which employer-
provided surveys can be accepted. The Final Rule stems from the 2013 Interim Final Rule and the public
comments received in response.

Major Provisions of the 2015 Wage Methodology Final Rule

e Retains the Occupational Employment Statistics (OES) mean as the default wage because there are
virtually no skill-based differences in the generally low-skilled H-2B work, and the artificial imposition
of skill levels fails to protect U.S. workers from adverse effect.

¢ Does not permit use of wage determinations under the Davis-Bacon Act (DBA) and the McNamara-
O'Hara Service Contract Act (SCA) as wage sources to set the H-2B prevailing wage rate. SCA and
DBA wages remain separately applicable to, and enforced in, H-2B work covered by a government
contract.

e Continues the use of wage rates set by a collective bargaining agreement negotiated at arms’ length,
if any.
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o Allows the use of employer-provided surveys only in the following limited circumstances:

o For a geographic area where either the OES does not collect data or reports the mean
wage rate at only the national level for the occupation;

o If the job opportunity is not included within an occupational classification of the OES or is
within an occupational classification of the OES designated as a general “all other”
classification; or

o If the survey is independently conducted and issued by a state.

o Employer-provided surveys in all permissible categories must meet enhanced methodological
standards.
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EMPLOYEE RIGHTS

UNDER THE H-2A PROGRAM

UNITED STATES DEPARTMENT OF LABOR WAGE AND HOUR DIVISION

The Immigration and Nationality Act (INA) allows for the employment of temporary, non-immigrant workers in
agriculture (H-2A WORKERS) only if the employment of U.S. workers would not be adversely impacted. To ensure
that U.S. workers are not adversely impacted, H-2A WORKERS and OTHER WORKERS employed on an H-2A work
contract or by an H-2A employer in the same agricultural work as the H-2A workers have the following rights:

DISCLOSURE

WAGES

TRANSPORTATION

HOUSING

ADDITIONAL
PROVISIONS

To receive accurate, WRITTEN INFORMATION about the wages, hours, working conditions,
and benefits of the employment being offered

To receive this information prior to getting a visa and no later than on the first day of work
To receive this information in a language understood by the worker

To be PAID at least twice per month at the rate stated in the work contract

To be informed, in writing, of all DEDUCTIONS (not otherwise required by law) that will be
made from the worker’s paycheck

To receive an itemized, written STATEMENT OF EARNINGS (pay stub) for each pay period
To be guaranteed employment for at least THREE-FOURTHS (75%) of the total hours
promised in the work contract

To be provided or, upon completion of 50 percent of the work contract period, reimbursed
for reasonable costs incurred to the place of employment for transportation and subsistence
(lodging incurred on the employer’s behalf and meals)

Upon completion of the work contract, to be provided or paid for return transportation and
subsistence

For workers living in employer-provided housing, to be provided TRANSPORTATION, at no
cost to the worker, between the housing and the worksite

All employer-provided transportation must meet applicable safety standards, be properly
insured, and be operated by licensed drivers

For any worker who is not reasonably able to return to his/her residence within the same
day, to be provided HOUSING AT NO COST

Employer-provided housing must meet applicable safety standards

Workers who live in employer-provided housing must be offered three meals per day at
no more than a DOL-specified cost, or provided free and convenient cooking and kitchen
facilities

To be provided state WORKERS’ COMPENSATION insurance or its equivalent

To be provided, at no cost, all TOOLS, supplies, and equipment required to perform the
assigned duties

TO BE FREE FROM DISCRIMINATION or discharge for filing a complaint, testifying, or
exercising your rights in any way or helping others to do so

Employers MUST comply with all other applicable laws (including the prohibition against
holding workers’ passports or other immigration documents)

Employers and their agents, including foreign recruiters, or anyone working on behalf of the
employer, MUST NOT receive payment from any worker for any costs related to obtaining
the H-2A certification (such as application and recruitment fees)

Employers MUST display this poster where employees can readily see it

Employers MUST NOT lay off or displace similarly employed U.S. workers within 60 days of
the date of need for H-2A workers

Employers MUST hire any eligible U.S. worker who applies during the first 50 percent of the
approved work contract period

Workers who believe their rights under the program have been violated may file confidential complaints.

WAGE AND HOUR DIVISION 866-487-9243
UNITED STATES DEPARTAMENT OF LABOR www.dol.gov/agencies/whd
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DERECHOS DEL EMPLEADO
BAJO EL PROGRAMA H-2A

DEPARTAMENTO DE TRABAJO DE EEUU DIVISION DE HORAS Y SALARIOS

La Ley Sobre Inmigracion y Nacionalidad (INA-siglas en inglés) permite el empleo de trabajadores temporeros no
inmigrantes en agricultura (Trabajadores H-2A) siempre y cuando no se impacte adversamente a trabajadores de EEUU.
Para asegurarse de que no se impacte adversamente a trabajadores de EEUU, TRABAJADORES H-2A y OTROS
TRABAJADORES empleados en el contrato de trabajo H-2A o por un empleador H-2A en el mismo trabajo agricola
como trabajadores H-2A tienen los siguientes derechos:

DECLARACl()N e Recibir INFORMACION ESCRITA sobre los salarios, las horas, las condiciones de trabajo y los
beneficios de empleo que se ofrecen
¢ Recibir esta informacidn antes de conseguir un visado y no mas tarde del primer dia de trabajo
¢ Recibir esta informacién en un idioma que lo entienda el trabajador

SALARIOS

Que se le PAGUE por lo menos dos veces al mes de acuerdo con la tasa especificada en el

contrato de trabajo

¢ Que se le informe, por escrito, de todas las DEDUCCIONES (no exigidas de otro modo por ley) que
se haran del cheque de pago del trabajador

e Recibir uyna DECLARACION DE INGRESOS (tal6n de pago) escrita y detallada para cada periodo
de pago

¢ Que se le garantice empleo por lo menos de TRES CUARTOS (75%) del total de horas prometidas

en el contrato de trabajo

TRANSPORTE

Que se le proporcione o, al cumplir con 50 por ciento del periodo de trabajo contratado, reembolse

por los costos razonables incurridos por transporte y alimentacioén al lugar de empleo (alojamiento

incurrido a favor del empleador y comidas)

e Al terminar el contrato de trabajo, que se le proporcione o que se le pague transporte de regreso y
alimentacion

e Para trabajadores que viven en viviendas proporcionadas por el empleador, que se le provea
TRANSPORTE, sin ningun costo al trabajador, entre la vivienda y el sitio de empleo

e Todo transporte proporcionado por el empleador ha de cumplir con todas las normas de seguridad

aplicables, ha de estar asegurado correctamente y ha de ser operado por un conductor licenciado

VIVIENDA

Para cualquier trabajador que no pueda regresar razonablemente a su domicilio durante el mismo

dia, se le tiene que proporcionar VIVIENDA SIN COSTO ALGUNO

¢ La vivienda proporcionada por el empleador tiene que cumplir con las normas de seguridad
aplicables

¢ Al trabajador que vive en una vivienda proporcionada por el empleador se le tiene que ofrecer tres

comidas por dia y que no cuesten mas del costo especificado por DOL, o que se le provea las

comodidades para poder cocinar y de una cocina

DISPOSICIONES Que se le provea seguro de INDEMNIZACION ESTATAL PARA TRABAJADORES, o su equivalente
ADICIONALES ¢ Que se le provea, sin ningun costo, todas las herramientas, suministros y equipo exigidos para
desempenar cargos asignados
e ESTAR LIBRE DE DISCRIMINACION o despido por presentar una demanda, por atestiguar o por
ejercer de cualquier modo sus derechos o por ayudar a otros a hacer lo mismo
e Todo empleador TIENE que cumplir con todas las otras leyes aplicables (incluso la prohibicion
contra la retencion de pasaportes de los trabajadores o cualquier otro documento de inmigracion)
¢ Ningun empleador ni sus agentes, incluso reclutadores extranjeros, o cualquiera que trabaje en
nombre del empleador, PUEDEN recibir pago de ningun trabajador por ningun costo relacionado al
proceso de obtener la certificacion H-2A (tal como honorarios de solicitud y de reclutamiento)
e Todo empleador TIENE que exhibir este cartel donde los empleados lo puedan ver faciimente
e NINGUN empleador PUEDE desemplear o desplazar a trabajadores de EEUU semejantemente
empleados 60 dias 0 menos antes de la fecha que se necesiten trabajadores H-2A
e Todo empleador TIENE que contratar a cualquier trabajador elegible de EEUU que solicite durante
el primer 50 por ciento del periodo de trabajo en el contrato aprobado

Todo trabajador que crea que sus derechos hayan sido violados bajo este programa puede presentar una demanda
confidencial.

DIVISION DE HORAS Y SALARIOS 866-487-9243
DEPARTAMENTO DE TRABAJO DE LOS EE.UU. www.dol.gov/agencies/whd
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EMPLOYEE RIGHTS

UNDER THE H-2B PROGRAM

THE UNITED STATES DEPARTMENT OF LABOR WAGE AND HOUR DIVISION

The Department of Labor Appropriations Act, 2016, Division H, Title I of Public Law 114-113 (“2016 DOL Appropriations Act”), provides that the Department
of Labor (“Department”) may not use any funds to enforce the definition of corresponding employment found in 20 CFR 655.5 or the three-fourths
guarantee rule definition found in 20 CFR 655.20, or any reference thereto (see Sec. 113). This appropriations rider has been included in the continuing
resolutions that have passed throughout FY2017 and FY2018, and the Department remains prohibited from enforcing these provisions, or any reference
thereto. However, the 2016 DOL Appropriations Act and continuing resolutions did not vacate these regulatory provisions, and they remain in effect, thus
imposing a legal duty on H-2B employers, even though the Department will not use any funds to enforce them until such time as the rider may be lifted.

The Immigration and Nationality Act (INA) allows for the employment of temporary, non-immigrant workers in nonagricultural
labor or services (H-2B WORKERS). Department of Homeland Security (DHS) regulations allow for the employment of H-2B
WORKERS only if the wages and working conditions of U.S. workers would not be adversely affected.

Two types of workers have rights under this program:
e H-2B WORKERS and
e OTHER WORKERS performing substantially the same work included in the H-2B job order or substantially the
same work as that performed by the H-2B workers, except for certain long-term existing employees and certain
employees under a collective bargaining agreement or individual employment contract.

DISCLOSURE ¢ To receive accurate, WRITTEN INFORMATION about the wages, hours, working conditions,
and benefits of the employment being offered
¢ To receive this information before getting a visa (in the case of H-2B workers outside the U.S.)
but no later than the first day of work (for other workers)
¢ To receive this information in a language understood by the worker

WAGES e To be PAID at least every two weeks at the rate indicated in the job order for all hours worked
¢ To be informed in writing of all DEDUCTIONS (not otherwise required by law) that will be made
from the worker’s paycheck
e To receive an itemized, written STATEMENT OF EARNINGS (pay stub) for each pay period
¢ To be guaranteed employment or payment for at least THREE-FOURTHS (75%) of the hours
promised in the job order every 12-week period (or 6-week period for job orders under 120 days)

TRANSPORTATION °® To be provided or, upon completion of 50 percent of the job order period, reimbursed for
AND VISA reasonable costs incurred for transportation and subsistence (including lodging incurred on the
EXPENSES employer’s behalf and meals) from the worker’s home to the place of employment
e H-2B workers must be provided or reimbursed for all visa, border-crossing, and visa-related fees
in the first workweek of employment
e Upon completion of the job order or if dismissed early for any reason, to be provided or paid for
return transportation and subsistence
e All employer-provided transportation must meet applicable safety standards

ADDITIONAL * To be provided, at no cost, all TOOLS, SUPPLIES, and EQUIPMENT required to perform the
PROVISIONS assigned duties
¢ To be FREE FROM DISCRIMINATION or DISCHARGE for filing a complaint, testifying, or
exercising your rights in any way or helping others to do so
e Employers and their agents MUST NOT request or receive payment from any worker for any
costs related to obtaining the H-2B certification (such as application and recruitment fees)
e Employers MUST NOT have sought H-2B workers during a strike or lockout at any of the
employer’s worksites within the geographic area listed in the job order
e Employers MUST NOT place H-2B workers outside the geographic area(s) or the occupation
listed in the job order
e Employers MUST display this poster where employees can readily see it
e Employer MUST NOT lay off or displace similarly employed U.S. workers within 120 days before
the job order through the end of the job order
e Employers MUST hire any eligible U.S. worker who applies until 21 days before the start of the
job order
Employers MUST comply with all other applicable Federal, State, and local laws (including the
prohibition against holding workers’ passports or other immigration documents)

Workers who believe their rights under the program have been violated may file confidential complaints.

For additional information:

1-866-4-USWAGE =~WHE

(1-866-487-9243) TTY: 1-877-889-5627 WAGE AND HOUR DIVISION

www.dol. govlwhd

U.S. Department of Labor Wage and Hour Division WH1505 FY2018







DERECHOS DEL EMPLEADO
BAJO EL PROGRAMA H-2B

SECCION DE HORAS Y SALARIOS DEL DEPARTAMENTO DE TRABAJO DE EEUU

La Ley de Asignaciones del Departamento de Trabajo, de 2016, Division H, Titulo I de Ia Ley Publica 114-113 (“Ley de Asignaciones de DOL del 2016”), establece que el Departamento
de Trabajo (“Departamento”) no puede utilizar fondos para hacer cumplir la definicion de empleo correspondiente que se encuentra en 20 CFR 655.5 o la definicion de la regla de
garantia de tres cuartos que se encuentra en 20 GFR 655.20, o cualquier referencia a la misma. (véase Sec. 113). Se ha incluido este anexo a la Ley de Asignaciones en las resoluciones
continuas que se han aprobado a través de los aiios fiscales 2017 y 2018, y se le sigue prohibiendo al Departamento que haga cumplir estas disposiciones o cualquier referencia a
estas. No obstante, Ia Ley de Asignaciones de 2016 para DOL y las resoluciones a continuacion no anularon estas disposiciones reglamentarias, y permancen en efecto, imponiendo asi
una obligacion legal a los empleadores H-2B, a pesar de que el Departamento no usara ningtn fondo para hacer cumplirlas hasta el momento en que se suprima el anexo.

La Ley Sobre Inmigracion y Nacionalidad (INA-siglas en inglés) permite el empleo de trabajadores temporeros no inmigrantes en trabajos o servicios no
agricolas (Trabajadores H-2B). Los reglamentos del Departamento de Seguridad Nacional (DHS-siglas en inglés) permiten el empleo de TRABAJADORES
H-2B siempre y cuando no se impacten adversamente los salarios y las condiciones de trabajo de trabajadores de EEUU.

Dos clases de trabajadores tienen derechos bajo este programa:
e TRABAJADORES H-2B y
e OTROS TRABAJADORES que estén desempefiando substancialmente el mismo trabajo incluido en la orden de trabajo H-2B o que
estén desempefiando substancialmente el mismo trabajo que desempefian los trabajadores H-2B, salvo ciertos empleados existentes de
larga duracion y ciertos empleados bajo un acuerdo colectivo o un contrato individual de empleo.

DECLARACION e Recibir INFORMACION ESCRITA y precisa sobre los salarios, las horas, las condiciones de trabajo y los
beneficios de empleo que se ofrecen
¢ Recibir esta informacion antes de conseguir un visado (en el caso de trabajadores H-2B fuera de EEUU) y no mas
tarde del primer dia de trabajo (para otros trabajadores)
e Recibir esta informacion en un idioma que lo entienda el trabajador

SALARIOS e Que se le PAGUE por lo menos cada dos semanas de acuerdo con la tasa especificada en la orden de trabajo por
todas las horas trabajadas
e Que se le informe, por escrito, de todas las DEDUCCIONES (no exigidas de otro modo por ley) que se haran del
cheque de pago del trabajador
Recibir una DECLARACION DE INGRESOS (talon de pago) detallada y escrita por cada periodo de pago
Que se le garantice empleo 0 pago de por lo menos TRES CUARTOS (75%) de las horas prometidas en la orden
de trabajo cada periodo de 12 semanas (0 un periodo de 6 semanas para ordenes de menos de 120 dias)

TRANSPORTE e Que se le proporcione o, al cumplir 50 por ciento del periodo de la orden de trabajo, reembolse por los costos
Y GASTOS DE razonables incurridos por transporte y alimentacion (incluso alojamiento incurrido a favor del empleador y comidas)
VISADOS del hogar del empleado al lugar de empleo

e Atodo trabajador H-2B se le tiene que proporcionar o reembolsar por todo honarario de visado, cruce de fronteras y
honorarios relacionados a visados durante la primera semana laboral de empleo

e Al terminar la orden de trabajo o por despido temprano por cualquier razon, se le tiene que proporcionar o pagar
transporte de regreso y alimentacion

¢ Todo transporte proporcionado por el empleador ha de cumplir con todas las normas de seguridad aplicables

DISPOSICIONES < (Que se le provea, sin ningun costo, todas las HERRAMIENTAS, SUMINISTROS y EQUIPO exigidos para
ADICIONALES desempenar cargos asignados
e ESTAR LIBRE DE DISCRIMINACION o DESPIDO por presentar una demanda, por atestiguar o por ejercer
de cualquier modo sus derechos o por ayudar a otros a hacer lo mismo
¢ Ningun empleador ni sus agentes PUEDEN exigir o recibir pago de ningun trabajador por ningtn costo relacionado al
proceso de obtener la certificacion H-2B (tal como honorarios de solicitud y reclutamiento)
e NINGUN empleador DEBIO HABER BUSCADO trabajadores H-2B durante una huelga o cierre forzoso en cualquiera de
los sitios de trabajo del empleador dentro del area geografica especificada en la orden de trabajo
e NINGUN empleador PUEDE poner a trabajadores H-2B fuera del/de las &rea(s) geografica(s) u ocupacion
especificadas en la orden de trabajo
Todo empleador TIENE que exhibir este cartel donde los empleados lo puedan ver facilmente
NINGUN empleador PUEDE desemplear o desplazar a trabajadores de EEUU semejantemente empleados dentro de
120 dias antes de que comience la orden de trabajo y hasta el final de la orden de trabajo
e Todo empleador TIENE que contratar a cualquier trabajador elegible de EEUU que solicite hasta 21 dias antes de que
comience la orden de trabajo
¢ Todo empleador TIENE que cumplir con todas las otras leyes aplicables federales, estatales y locales (incluso con la
prohibicion contra la retencion de pasaportes de los trabajadores o cualquier otro documento de inmigracion)

Todo trabajador que crea que sus derechos bajo el programa hayan sido violados puede presentar una demanda confidencial.

Para informacion adicional:

1-866-4-USWAGE =~WHE

(1-866-487-9243) TTY: 1-877-889-5627 WAGE AND HOUR DIVISION

www.dol. govlwhd

U.S. Department of Labor Wage and Hour Division WH1505 SPA  FY2018
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Introduction

The past few summers have shown that the risk of heat illness from high
temperatures is one of the most serious challenges to the safety and health of
workers.

This training guide will help you plan how to prevent heat illness among your crew
and provide training to your workers. The training guide includes the following
tools for the supervisor or crew leader to use:

= Complete instructions for teaching workers about heat hazards. (pages 4-16)
= Additional resources:

o A daily checklist to make sure all appropriate precautions are in place
each workday. (page 18)

o OSHA Heat Safety Fact Sheet, in English and Spanish, that reviews
some of the key information about heat illness. (pages 19-23)

o Easy-to-read OSHA posters, in English and Spanish, for the worksite
and the community that you can copy and distribute to workers.
(pages 24-29)

The training is designed to be:

= Short — it’s 45 minutes long, but if you’d prefer you can carry it out in
three 15-minute sessions as meetings before the work shift or during “shade
breaks.”

= Participatory — for workers to be able to ask questions and have some
discussion, which increases the likelihood they will remember the
information.

= Easy to follow — so a supervisor or crew leader can lead the training.
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Why is it important to prevent heat illness?

= Heat illness can be a matter of life and death. Workers die from heat stroke
every summer and every death is preventable.

=  When heat stroke doesn’t kill immediately, it can shut down major body
organs causing acute heart, liver, kidney and muscle damage, nervous
system problems, and blood disorders.

* Having a serious injury or death occur at work affects everyone at a
worksite.

= Workers suffering from heat exhaustion are at greater risk for accidents,
since they are less alert and can be confused.
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The Training

Providing short training sessions can be a very efficient way to reach workers with
health and safety information. Like all training, making sure you are effective in
communicating the information takes preparation and a real desire to involve your
crew in health and safety. In this guide, you will find some advice for trainers that
can help encourage discussion and enable workers to be active players in keeping
the job safe.

Follow these three steps to prepare for and carry out the training:
1. Read and become familiar with the Heat lllness Prevention Training Guide
(beginning on page 4).
2. Hold the training.

3. Obtain feedback. To conclude the training, you may want to ask the crew for
feedback. Did they understand the material? Was it well presented? Was it
helpful and relevant to their particular type of work?
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The Heat lliness Prevention Training Guide

How to use this guide:

The training guide is written so that you can easily follow it. It is divided into
three 15-minute sessions:

Session 1: Health effects of heat
Session 2: How to respond to symptoms
Session 3: Preventing heat illness

To provide this training, you will be leading a discussion in which you ask
questions and encourage participation.

How the guide is formatted:

The training guide will lead you through the training. It includes instructions for
you as the trainer as well as questions you can ask to lead a discussion.

= Most of the training guide is made up of the questions and comments that
you as the trainer will be reading out loud, or saying once you get to know
the material and are comfortable with it. A talking head icon ( 'f) 1s used to
show where you will be speaking.

= [nstructions to the trainer are numbered and written in bold italics. You do
not need to read these out loud.

= The answers to questions are provided in shaded boxes. | vyt for the

crew to give answers based on what they know, and then add any missing
points or clarify any information if needed.
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To prepare to teach the training sessions:

l.

Spend about 15 minutes becoming familiar with this Heat Illness Prevention
Training Guide. Read it over and make sure you understand all the
information.

Fill in the blanks in the training guide. Adding these details helps make sure
that the safety meeting deals with actual conditions on your own job site.

. There are three drawings you will use in the sessions. They are on pages 31-

33 and you can hold them up to show the crew as you teach. Or you may
want to make copies of them ahead of time.

Advice for Trainers

Safety meetings work best if the whole crew actively participates. This makes it
more interesting and more likely that people will remember the information

you’ve provided. Here are some ways to encourage everyone to get involved:

Ask questions instead of simply giving them all the information. After you
ask a question, wait a short time to let people think. Then call on volunteers
to answer. After workers have provided their answers, use the information in
the answer boxes to add any points the crew missed.

Ask about personal experience. This can help the group see how the topic is
relevant to them. You could ask: Has anyone experienced any problems with
heat, such as heat cramps? What happened? What did you do to recover?

Limit the amount of time any one person can talk. If a crew member is
talking too much, invite someone else to speak.

Never make fun of anyone, or put anyone down, especially for asking
questions.

Don’t fake it. If you don’t know the answer to a question, don’t guess or
fake the answer. Write the question down and promise to get back to them.

Stick to the topic. If the crew’s questions and comments move too far from
the topic, tell them that their concerns can be addressed later, either privately
or in another safety meeting.

Heat lliness Prevention Training Guide — 5





Training Session #1: Health Effects of Heat

(Time: 15 minutes)

1. Introduce the topic by saying something like this:

| 3 Today we are going to talk about how heat can affect you and what
symptoms you should watch out for. Heat exhaustion can often affect you
before you even realize it, so it’s important to be very aware of the signs.

2. Ask the crew these questions:

(Wait for their answers and then use the shaded answer boxes to add any information they missed.)

©< Just like we can’t let a car engine overheat or it shuts down, we don’t want
your body to get too hot. Let’s start by talking about heat — where does
the heat come from that causes our bodies to overheat?

+  Hot weather
*  Humid weather
+  Sun — you absorb more heat if you are in the sun

+ Heat our bodies generate when we are physically
active and doing hard work

| 3 Working outdoors, especially in hot and humid weather, being in the sun,
and doing hard physical work is something we have to take seriously.

What are some of the signs you may notice if your body is getting too hot?

+ Headache, dizziness, or fainting
«  Weakness and wet skin
* Irritability or confusion

« Thirst, nausea, or vomiting
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€< These are the early signs that you need to cool off, rest, and drink water to
let your body recover. If you don’t, you could develop some of the more
serious effects of heat.

3. Show the crew Diagram #1, Preventing Heat lliness, on page 32. Review the
following points:

| 3 Working outdoors is hard work and you will feel sweaty and tired.
Workers need to drink water, take shade breaks, and rest to prevent heat
problems (point to A in the diagram).

Then, if you feel better, you can go back to work (point to B), but you
should still drink water frequently and take another break when you need
to. If you don’t feel better, talk to your supervisor right away.

4. Show the crew Diagram #2, Health Effects of Heat, on page 33. Review the
following points:

€ This diagram will help us understand what happens when you are affected
by heat.

If you are working in the heat, especially if you’re not drinking enough
water or taking enough breaks, you may get heat exhaustion (point to C).
= You may get a headache, experience dizziness, or faint.

= You could get weak or have wet skin.

* You may become irritable or confused.

* You may be thirsty, nauseous, or vomit. People react differently, so you
may have just a few of these symptoms, or most of them.

= [fyou start to feel confused, or if you vomit or become faint, you may
be having a more serious response.

Workers may also develop what is called heat stroke (point to D).

= At this point, you may be confused, unable to think clearly, pass out,
collapse, or have seizures (fits).
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* You may stop sweating. Sweating is the main way our bodies cool off
— s0 not sweating is a very serious emergency.

There have been cases where workers have seemed fine at lunch and a couple of
hours later were found having seizures or unconscious. It can happen quickly. The
best way to protect ourselves is to prevent heat exhaustion — by drinking plenty of
water, taking breaks, and resting to cool off. (Point to A on Diagram #1.)

Diagram #1. Preventing Heat lliness Diagram #2. Health Effects of Heat

C) may have D) may be confused,
headache, unable to think
dizziness, or clearly, pass out,

fainting, collapse, or have
weakness and seizures (fits), may
wet skin, irritability NEED MEDICAL HELP stop sweating

or confusion,
thirst, nausea, or
vomiting

B) back at work =L s
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5. Ask the crew these questions:

(Wait for their answers and then use the shaded answer boxes to add any information they missed.)

& 1 review, what are some of the signs that you are developing heat

exhaustion?

+ Headache

+ Dizziness or fainting
+  Weakness

+ Wet skin

+ [Irritability

+  Thirst

+ Nausea or vomiting

+ WARNING: If you feel FAINT, CONFUSED, or
if you VOMIT - you need help FAST!

©¢ What are some of the signs of heat stroke?

+  May be confused
«  May be unable to think clearly
*  May pass out

May collapse

May have seizures (fits)

May stop sweating
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©¢ Heat illness can affect us all, but some people are at greater risk. What do
you think would put a person at greater risk?

* You aren’t used to working in heat or doing heavy
work.

*  You are new to working outdoors.
* You are not physically fit or are overweight.

*  You drink alcohol or take drugs (illegal drugs or
prescription medicine).

+  You wear heavy, dark, or tight clothing, or use
personal protective equipment.

*  You had some early heat-related symptoms the day
before.

6. Stress the following points:

& Not being used to working in heat is a big problem. Most of the people
who died from heat stroke in the past few years were in their first few days
on the job or were working during a heat wave. If you haven’t worked in
hot weather for a week or more, your body needs time to adjust. You need
to take more breaks and not do too much strenuous work during your first
weeks on the job.

Some health conditions can put you at greater risk of heat illness. These
include diabetes, kidney and heart problems, pregnancy, and being
overweight. If you have these, it would be good to talk to your doctor
about the work you do and ask whether there are any special precautions
you need to take.

7. To conclude, ask if anyone has questions, then close by saying:

& Next time, we are going to talk about how you should respond if you or
your co-workers are feeling any of these symptoms.
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Training Session #2: How to Respond to Symptoms

(Time: 15 minutes)

1. Introduce the topic by saying something like this:

€ Last time, we talked about the symptoms you may get if you have heat
exhaustion or the very serious condition called heat stroke. Today we are
going to talk about what you should do if you or your co-workers are
having these symptoms.

2. Ask the crew these questions:

(Wait for their answers and then use the shaded answer boxes to add any information they missed.)

& Lees say there is a worker in our crew who has signs of heat exhaustion:
she is very sweaty, weak, and has a headache. What do you think you
should do?

1. Notify the supervisor. She needs medical help.

2. Move the person to a cooler place to rest in the
shade. Don’t leave her alone.

3. Little by little, give her water.
4. Loosen her clothing.

5. Help cool the person. Fan her, put ice packs on her
groin and underarms, or soak her clothing with
cool water.

3. Add the following points:

€ Be prepared to describe the symptoms and know how to describe our
location to the emergency personnel so they can find us quickly.

Don’t wait because heat exhaustion can quickly become more dangerous.
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Be alert to unusual behavior: if your co-workers seem confused, or are
sitting by themselves or walking around aimlessly, ask them if they’re
okay. If they seem to be acting strangely, they may have heat stroke.
Contact the supervisor.

4. For the next activity pick one of the workers to be a person who has heat
exhaustion, and explain:

(Make sure the crew acts out what they would do, instead of just telling you. Add any points they miss
from the shaded box below.)

1IN

Now to review how we would respond, you are going to practice what you
should do if someone is having symptoms of heat exhaustion.

Let’s say you are working with _ (fill in name) and you notice he is very
sweaty and confused, and he looks disoriented and can’t seem to
concentrate on his work. Show me what you would do.

1. Call the supervisor and asks for medical help.

2. Move the person to a cooler place to rest in the
shade. Stay with the person.

3. Give the person water as long as he/she is not
losing consciousness or vomiting.

4. Loosen the person’s clothing.

5. Help cool the person. Fan the person, put ice packs
on the person’s groin and underarms, or soak the
person’s clothing with cool water.

5. To conclude, ask if anyone has questions, then close by saying:

€< Now we have learned how we would respond if someone developed heat
exhaustion, but the best strategy is always prevention. Next time, we are
going to talk about how to prevent heat exhaustion.
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Training Session #3: Preventing Heat Exhaustion

(Time: 15 minutes)

1. Introduce the topic by saying something like this:

®< While heat exhaustion is very dangerous, it is also preventable. Today we
are going to review what we have learned so far and talk about what we
can do to protect ourselves from heat. There are three simple words: water,
rest, shade. Heat illness can be prevented: Drink water often, even if you
aren’t thirsty; rest in the shade to cool down; report heat symptoms early;
know what to do in an emergency.

2. Show the crew the drawing of Rogelio on page 31. Read the following story
out loud:

| 3 Rogelio is a new member of a crew that is picking melons in the fields. On
his second day, he works hard for long periods without a break. In the early
afternoon his co-worker, Julio, looks over and sees that Rogelio is
sweating profusely and is acting A
strangely. Julio asks Rogelio 2 )

PR

what’s going on, and Rogelio I
says he has a slight headache and
feels dizzy.

and calls the crew leader.
Together they give him water
and help him sit down. Julio
stays with him while the crew
leader calls 911 for medical help. §

Rogelio recovers, but can’t work '
for a few days. Later, he says he
had wanted to show he could
work hard, and he didn’t drink
much water because he didn’t
feel thirsty.
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3. Ask the crew these questions:

(Wait for their answers and then use the shaded answer boxes to add any information they missed.)

7IN

How do you know Rogelio may be suffering from heat exhaustion?

+ He is sweating, weak, has a headache, and feels
dizzy.

7IN

What went well in this case to address heat exhaustion?

+ Julio called the crew leader.

+ They gave Rogelio water.

+ They called 911.

+ They helped him sit down to rest.

+ Julio was watching out for his co-worker. He
stayed with Rogelio while the crew leader made
the call.

€< What went wrong?

+ Rogelio wasn’t used to working in the heat. He
should have had less intense work until he got used
to working in the heat.

+ They had not made sure Rogelio got adequate
breaks.

+  Rogelio hadn’t drunk water. You shouldn’t wait
until you are thirsty to drink.

+ They didn’t take Rogelio to shade.

+ Rogelio wanted to prove he could work hard — he
didn’t report symptoms as soon as he felt them.
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®¢ So what can we learn from this — what are the important steps to prevent
heat exhaustion?

+ Rogelio wasn’t used to working in the heat. He
should have had less intense work until he got used
to working in the heat.

+ They had not made sure Rogelio got adequate
breaks.

+ Rogelio hadn’t drunk water. You shouldn’t wait
until you are thirsty to drink.

+ They didn’t take Rogelio to shade.

+ Rogelio wanted to prove he could work hard — he
didn’t report symptoms as soon as he felt them.

4. Add the following points:

®¢ 1t is recommended that each person drink water often.

It’s better to drink small amounts frequently, as opposed to larger
amounts less often.

Drink even if you don’t feel thirsty.

Avoid drinks like sodas or coffee that have caffeine, or alcoholic drinks
— these drinks dehydrate you and can make it more dangerous to work
in the heat. Also avoid sports drinks as these contain too much sugar.

People worry that if they drink a lot of water, they’ll have to go to the
bathroom more often. In fact, you’ll mostly sweat it off.

When you’re not at work, still drink plenty of water to help your body
recover from the workday.

During a heat wave, it is recommended to provide more frequent
breaks.
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= Pair off and watch your co-worker for signs of heat exhaustion. Remind
your buddy to drink water or take a break. Talk to your buddy during
the work shift to make sure everything is okay. Sometimes people with
heat exhaustion get disoriented and think they are okay. If you suspect a
problem, keep checking on your co-worker or tell a supervisor.

=  Sometimes people say they are more protected by dark-colored, heavier
clothing. This will only make you hotter. Wear light-colored
lightweight cotton clothing.

5. Explain to the crew:

€< There are also ways to prevent heat exhaustion that have to do with how
the work is done. At our site we will: (check those that apply to your site)

" Schedule our work to do the more strenuous tasks during cooler times
of the day.

| Start work earlier and end earlier.
" | Add more scheduled breaks.

| Other:

6. Ask the crew this question:

€< What other suggestions do you have for what we can do on this job site to
prevent heat exhaustion?

(Give the crew a few minutes to come up with suggestions. Make a plan for implementing
good ideas.)

7. To conclude, ask if anyone has questions and remind workers of the following
four points:
Drink water often

| 3 1) Drink water often; 2) Rest in the shade; 3) Report
heat symptoms early; 4) Know what to do in an :
emergency. Report heat symptoms early

Rest in the shade

Know what to do in an
emergency
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Additional Resources
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Daily Checklist
DaIIy Checklist M Drink water often

This is a helpful guide that you may PRI
choose to use before each workday.

Report heat symptoms early

Know what to do in an
emergency

Checklist
Is there plenty of fresh, cool drinking water
' ?
Water located as close as possible to the workers*
Are water coolers refilled throughout the day?
Is there shade available for breaks and if workers
Shade need to recover?
Do workers know the:
Common signs and symptoms of heat illness?
Proper precautions to prevent heat illness?
Training

Importance of acclimatization?

Importance of drinking water frequently (even
when they are not thirsty)?

Steps to take if someone is having symptoms?

Does everyone know who to notify if there is an
emergency?

Emergencies Can workers explain their location if they need to
call an ambulance?

Does everyone know who will provide first aid?

Drink water often

Worker Rest in the shade
Reminders | Report heat symptoms early
Know what to do in an emergency
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OSHA Fact Sheets and Posters

OSHA Publications attached are:
» OSHA Heat Safety Fact Sheet, Publication #3422; English
» OSHA Heat Safety Fact Sheet, Publication #3423; Spanish
= OSHA Heat lliness Worksite Poster, Publication #3431; English
= OSHA Heat lliness Worksite Poster, Publication #3432; Spanish
= OSHA Heat llilness Community Poster, Publication #3435; English
= OSHA Heat lliness Community Poster, Publication #3436; Spanish
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Stay safe and healthy!

Two types of heat illness:

Watch out for each other

-
w
=
8
@
=
]
-
=
=
]
&
5]
o
=
]
=
(=

every 15 minutes

Heat Siroke

Confusion

High temparature

Red, hol, dry skin

Know where you are working

Wear a hat and light-colored clothing

in case you need to call 911

Heat Exhaustion

Rest in the shade

Heat kills — get help right away!
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o Health effects of heat
AN/

Zme Two types of heat illness:

Heat Exhaustion Heat Stroke

Waich out for early symptoms. You may need medical help.
People react differently — you may have just a
l few of these symptoms, or most of them.

Stay safe and healthy!

WATER. REST. SHADE. The work can't get done without them.

Drink water even if you aren't
thirsty — every 15 minutes.

“Easy does it’ on your first days of work in the heat. You need to get used to it.
2 Rest in the shade — at least 5 minutes as needed to cool down.
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Be prepared for an emergency
Heat kills -- get help right away!

If someone in your crew has symptoms:
1) Tell the person who has a radio/phone and can call
the supervisor — you need medical help.

2) Start providing first aid while you wait for the
ambulance to arrive.

3) Move the person to cool off in the shade.

4) Little by little, give him water (as long as he is not
vomiting).

5) Loosen his clothing.

B) Help cool him: fan him, put ice packs in groin and
underarms, or soak his clothing with cool water.

When you call for help, you need fo:
= Be prepared to describe the symptoms.

* Give specific and clear directions to your
work site.

Heat illness can he prevented!

At our work site, we have:

We are extra careful when there is a heat
wave or temperature goes up. Then we
may change our work hours, and we all
need more water and rest.

For mare infarmation
1-B00-321-D5HA (E742) = TTY 1-B77-B83-5627 » wwwoshagov

DSHA 3431-04N 2011
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Los efectos del calor
Dos tipos de enfermedades por calor:

Agotamiento

0J0 con los primeros sintomas. Podrian necesitar atencion médica.
Las personas reaccionan de diferentes maneras.
l Podrian tener unos cuantos de estos sintomas o la mayoria de ellos.

iMantéenganse seguros y sanos!
AGUA. SOMBRA. DESCANSQOS. Sin ellos no se puede trabajar.

Tomen agua aungque no tengan Descansen en la somhra.

Usen sombrero
y ropa ligera de
colores claros.

No deben esforzarse demasiado los primeros dias que trabajan en el calor.

Tienen que acostumbrarse. Tomen descansos en la sombra—por lo menos
2 5 minutos para refrescarse.
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Esten listos para una emergencia
calor mata — iConsigan ayuda de inmediato!

Si alguien en la cuadrilla tiene sintomas:

1) Avisenle a la persona en su cuadrilla que tiene un
teléfono/radio para que se comunique con el
supervisor — necesitan ayuda médica.

2) Empiecen a darle primeros auxilios hasta que llegue
la ambulancia.

3) Muevan a la persona a la sombra para refrescarla.

4) Dénle agua, poco a poco, siempre y cuando no
esté vomitando.
5) Aflojenle la ropa.

B) Aytidenle a refrescarse. Usen un abanico, ponganle
compresas de hielo en la ingle y las axilas, 0 empapen
la ropa con agua fresca.

= Estén listos para describir los sintomas.

+ Sepan describir su ubicacién y como
3 llegar a su lugar de trabajo.

iSe pueden prevenir las

enfermedades por calor!
En nuestro lugar de trahajo, tenemos:

Tomamos precauciones adicionales durante
las olas de calor o cuando aumenta el calor.
Podriamos cambiar las horas de trabajo y
todos necesitamos aun mas agua y descansos.

=)

Para mis informacion:
1-B00-321-05HA [6742) = TTY 1-877-883-5627 * www.oshagav

DSHA 3432-04N 20115F
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™

1-800-321-0SHA (6742)
TTY 1-877-889-5627
www.osha.gov

HEAT ILLNESS CAN BE DEADLY. Lots take hisal satoty part

of the job. If you have questions,
call 0SHA. It's confidential.
We can help!

Remember to:

* Drink water often, even if you aren't thirsty.
» Rest in the shade to cool down.

» Report heat symptoms early.

» Know what to do in an emergency.
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AGUA.
SOMBRA.
DESCANSOS.

Sin ellos no se puede trab

EL CALOR PUEDE MATAR.

No olvide:

- Tome agua con frecuencia-aunque no tenga sed.
+ Descanse en la sombra para refrescarse.

+ Ojo con los primeros sintomas-reportelos.

- Sepa queé hacer en una emergencia.

e

Desarrollado por CAL/OSHA

1-800-321-0SHA (6742)
TTY 1-877-889-5627
www.osha.gov

La seguridad en el calor debe ser
parte del trabajo. Si usted

tiene preguntas, llame a OSHA.
Esta informacién es confidencial.
iNosotros podemos ayudar!
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For Use in Training
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's Story

Rogelio
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Diagram #1. Preventing Heat lliness
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Diagram #2. Health Effects of Heat

Weakness, headache,
and wet skin

C) may have headache, D) may be confused,
dizziness, or fainting, unable to think clearly,
weakness and wet skin, M % pass out, collapse, or
irritability or confusion, have seizures (fits),
thirst, nausea, or vomiting may stop sweating

NEED MEDICAL HELP
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7/10/25, 10:38 AM Housing Safety and Health Checklist for the OSHA Standards | U.S. Department of Labor

WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR

OSHA Housing Safety and Health Checklist

This Housing Safety and Health Checklist may be used as an aid by agricultural employers, farm labor contractors, and others providing
housing subject to requirements under the Migrant and Seasonal Agricultural Worker Protection Act (MSPA) or the H-2A visa program. The
standards below are applicable to housing for which construction started on or after April 3, 1980. For housing constructed prior to this date,
please see the Housing Safety and Health Checklist for the ETA Standards.

Site — 29 CFR 1910.142(a)

D Adequate drainage that does not endanger domestic or public water supply

D Located at least 200 ft. away from swamps, pools, sink holes or other surface collection of water unless treated for mosquito control
D Graded, ditched, and/or rendered free from depressions in which water may become a nuisance

D Not subject to periodic flooding

[J Not overcrowded

[J Atleast 500 ft. from livestock

D Free of rubbish, debris, waste-paper, garbage, and other refuse

Shelter — 29 CFR 1910.142(b)

D Protection from the elements

D Sleeping room contains at least 50 sq. ft. of floor space per occupant

D Sleeping room has at least a 7 ft. ceiling

D Sleeping room contains a bed, cot, or bunk for each occupant

D Sleeping room contains suitable storage facilities for clothing and personal articles
D Beds are at least 3 ft. apart and are elevated at least 1 ft. above the floor

D Double bunk beds at least 4 ft. apart

D Greater than 27 in. between upper and lower bunks

D Triple bunk beds are not used

|:] Floors are made of wood, asphalt, or concrete and in good repair

D Wooden floors are smooth and tight construction

D Wooden floors are elevated at least 1 ft. above the ground level at all points
D Total space of windows in living quarters is 10% or more of the floor area
D Windows can be opened at least half-way for ventilation purposes

D Exterior openings screened with 16-mesh material

|:] Screen doors equipped with self-closing devices

D 100 sq. ft. or more per person in a room where workers cook, live, and sleep

D Sanitary facilities provided for storing and preparing food

In camps where cooking facilities are used in common:

https://www.dol.gov/agencies/whd/osha-housing-checklist

1/4



https://www.dol.gov/agencies/whd/eta-housing-checklist



7/10/25, 10:38 AM Housing Safety and Health Checklist for the OSHA Standards | U.S. Department of Labor

D Stoves provided in a ratio of at least one for every ten people or at least one for every two families

D Stoves provided in an enclosed and screened shelter

D Sanitary facilities provided for storing and preparing food

D Heating, cooking, and water heating equipment installed in accordance with State and local ordinances, codes, and regulations

|:] If used during cold weather, heating equipment for the camp is adequate

Water Supply — 29 CFR 1910.142(c)

D An adequate and convenient water supply, approved by the appropriate health authority, is provided in each camp for drinking, cooking,
bathing, and laundry purposes

D Water supply is capable of providing at least 35 gallons of water to each person each day at a rate of 2 2 times the average hourly demand
D Distribution lines supply water at normal operating pressures to all fixtures for simultaneous operation

D Where there are no indoor water facilities provided, the shelters are no more than 100 ft. away from a yard hydrant

D Where water under pressure is available, drinking fountains are provided in the ratio of 1 for each 100 workers, or fraction thereof

[[J Common drinking cups are prohibited.

Toilet Facilities — 29 CFR 1910.142(d)

D An adequate number of toilet facilities shall be provided.

D Each toilet room is accessible without passing through a sleeping room

|:] Each toilet room has at least a 6 sq. ft. window opening directly to the outside or is otherwise adequately ventilated

D Each outside opening in a toilet room is screened with 16-mesh material

D A fixture, water closet, chemical toilet, or urinal is not located in a room used for other than toilet purposes

D There is a toilet room within 200 ft. of the door of each sleeping room

Where privies or outhouses are used, they are located no closer than 100 ft. to a sleeping room, dining room, lunch area, or kitchen

Where there are shared toilet facilities, separate toilet rooms are provided for each sex and these rooms are distinctly marked with easily
understood pictures, symbols, or words in English and the language of the camp occupants

Where there are shared toilet facilities in the same building, the separate toilet rooms for each sex are separated by solid walls or
partitions extending from the floor to the roof/ceiling

Where there are shared toilet facilities, the number of water closets or privy or outhouse seats is provided in the ratio of at least 1 to each
15 occupants (based on the maximum occupancy of persons of that sex for which the camp is designed), with a minimum of 2 units

Urinals are provided in the ratio one unit or 2 linear ft. of trough for each 25 men
15in. surrounding the urinal (wall and floor) is constructed of nonabsorbent materials
Where water pressure is available, urinal flushes adequately

Where privies or outhouses are used, urinal troughs drain freely into the pit/vault and the construction of this drain shall be such as to
keep out flies and rodents

Each water closet installed on or after August 31, 1971 is located in a toilet room

Each toilet room is lighted naturally or artificially by a safe type of lighting at all hours of the day and night

000 0000 0O 0O 00

An adequate supply of toilet paper is provided in each privy, outhouse, water closet, or chemical toilet compartment
D Each privy, outhouse, and toilet room is kept in a sanitary condition

D Each privy, outhouse, and toilet room is cleaned at least daily

https://www.dol.gov/agencies/whd/osha-housing-checklist 2/4
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Sewage Disposal Facilities — 29 CFR 1910.142(e)

|:] All camp sewer lines and floors drains are connected to the public sewer, when available

Laundry, Handwashing, and Bathing Facilities — 29 CFR 1910.142(f)

D Handwashing facilities are provided in the ratio of 1 wash basin per family shelter or 1 wash basin for every 6 persons in shared facilities
D Bathing facilities are provided in the ratio of 1 shower head for every 10 persons.

D Laundry facilities are provided in the ratio of 1 tray/tub for every 30 persons.

D Each building used for laundry, hand washing, or bathing contains a slop sink.

|:] Floors in laundry, hand washing, and/or bathing facilities are waterproof, smooth, and non-slip

D Floor drains are provided in all shower baths, shower rooms, and laundry rooms

D All junctions of the curbing and the floor are coved

D The walls and partitions in shower rooms are smooth and waterproof up to the splash line

D An adequate supply of hot and cold running water is provided for bathing and laundry purposes

D Facilities are provided for heating water

|:] Every service building is provided with equipment to maintain a temperature of at least 70°F during cold weather
D Facilities are provided for drying clothes

[J Every service building is kept clean

Lighting — 29 CFR 1910.142(g)

D Where electricity is available, there is at least one ceiling-type light fixture and at least one separate floor or wall-" type convenience outlet
D Laundry and toilet rooms and rooms where people congregate have at least one ceiling or wall -type fixture
|:] Light levels in toilet and storage rooms are at least 20 foot-candles 30 in. from the floor

D Other rooms (including kitchen and living quarters) have at least 30 foot-candles 20 in. from the floor

Refuse Disposal — 29 CFR 1910.142(h)

D Fly-tight, rodent-tight, impervious, cleanable or single-service containers, approved by the appropriate health authority, are provided for
the storage of garbage

D At least 1 such garbage container is provided for each family shelter

|:] Garbage container(s) are located within 100 ft. of each family shelter

D Garbage container(s) located within 100 ft. of each family shelter are on a wooden, metal, or concrete stand
D Garbage container(s) are kept clean

D Garbage container(s) are emptied when full, and at least twice per week

Construction and Operation of Feeding Facilities — 29 CFR 1910.142(i)

Food handling facilities comply with the requirements of the “Food Service Sanitation Ordinance and Code” (Part V of the “Food
Service Sanitation Manual,” U.S. Public Health Service Publication 934 (1965), which is incorporated by reference as specified in 29
CFR 1910.6)

D Kitchen and dining hall areas are free from vermin, rodents, flies, etc.
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D Kitchen and dining hall areas provide a place to keep food from spoilage

D Poisonous and/or toxic chemicals are not stored with the food and/or in the cooking or eating facility
D The equipment and utensils in the kitchen and dining hall are kept clean

D The kitchen and dining hall are kept clean

D Hot and/or cold running water are provided in the kitchen and dining hall

D Leak-proof garbage containers with tight lids are provided in the kitchen and dining hall

|:] Kitchen and/dining facilities are adequate in size
D Kitchen and dining facilities are separate from the sleeping quarters
D There is no direct opening from the living or sleeping quarters into the kitchen or dining hall

D No persons with any communicable disease are employed or permitted to work in the preparation, cooking, serving, or other handling of
food, foodstuffs, or materials used therein, in any kitchen or dining room operated in connection with a camp or regularly used by persons
living in a camp.

Insect and Rodent Control — 29 CFR 1910.142(j)

D Effective measures are taken to prevent infestation by and/or harborage of animal or insect vectors or pests

Fires Safety and First Aid Facilities — 29 CFR 1910.142(k)

D Adequate first aid facilities approved by a health authority are available in the labor camp for the emergency treatment of injured persons

D First aid facilities are run by a person trained to administer first aid and are readily accessible for use at all times

Communicable Disease and Illness — 29 CFR 1910.142(1)

D Camp superintendent reports the identity and address of anyone in the camp suspected of having a communicable disease to the local
health authorities

D Camp superintendent reports immediately an outbreak of suspected food poisoning or an unusual prevalence of any illness including
prominent symptoms of fever, diarrhea, sore throat, vomiting, or jaundice to local health authorities

MSPA General Obligations — MSPA Section 203(a)

D The person who owns or controls the housing facility complies with all applicable Federal, State, and/or local standards for such housing

H-2A General Obligations — 20 CFR 655.135(e)

|:] The employer complies with all applicable Federal, State, and/or local standards for the housing facility

This publication is for general information and is not to be considered in the same light as official statements of position contained in the
regulations.

https://www.dol.gov/agencies/whd/osha-housing-checklist
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Prevent Heat lliness at Work

Outdoor and indoor heat exposure can be dangerous.

Ways to Protect Yourself and Others

Ease into Work. Nearly 3 out of 4 fatalities from heat illness happen during the first week of work.
100%

v~ New and returning workers need to build tolerance to heat (acclimatize) and take frequent breaks.

v Follow the 20% Rule. On the first day, work no more than 20% of the shift’s duration at full intensity in the heat.

Increase the duration of time at full intensity by no more than 20% a day until workers are used to working in the heat.
MON TUE WED THU FRI

Drink Cool Water
Drink cool water even if you are not thirsty — at least
1 cup every 20 minutes.

Dress for the Heat
Wear a hat and light-colored, loose-fitting, and
breathable clothing if possible.

Take Rest Breaks Watch Out for Each Other
Take enough time to recover from heat given the Monitor yourself and others for signs of
temperature, humidity, and conditions. heat illness.

If Wearing a Face Covering
Change your face covering if it gets wet or soiled.
Verbally check on others frequently.

Find Shade or a Cool Area
Take breaks in a designated shady or cool location.

First Aid for Heat lliness

-

The following are signs of a medical emergency! N,

® Abnormal thinking or behavior

0 \
® Slurred speech ) P S
® Seizures 9'”’ ) 4

® Loss of consciousness

@ »  CALL 911 IMMEDIATELY

@ » COOL THE WORKER RIGHT AWAY WITH WATER OR ICE

@ »  STAY WITH THE WORKER UNTIL HELP ARRIVES

Watch for any other signs of heat iliness and act quickly. When in doubt, call 911.

Take these actions:

If a worker experiences:
Headache or nausea » (Give water to drink
Weakness or dizziness » Remove unnecessary clothing
Heavy sweating or hot, dry skin » Move to a cooler area
Elevated body temperature » Cool with water, ice, or a fan
Thirst

Decreased urine output

» Do not leave alone

w » Seek medical care if needed

For more information: 1-800-321-OSHA (6742)

C I I Q‘® Occupational TTY 1-877-889-5627 www.osha.gov/heat
3 Safety and Health _ _
Administration Federal law entitles you to a safe workplace. You have the right to speak up about

hazards without fear of retaliation. See www.osha.gov/workers for information
about how to file a confidential complaint with OSHA and ask for an inspection.

OSHA 3431-05R 2021
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Introduction

INTRODUCTION

Protecting workers from heat-related accidents is a
crucial aspect of ensuring their safety and well-being

in the workplace. To achieve this, open communication,
education, and proactive measures are essential. In this
Heat Safety Quick Guide, we will provide valuable tips
and measures that can be implemented to prevent heat-
related accidents and safeguard workers.

It is important to note that these tips serve as a
foundation, and it is necessary to customize heat safety
measures according to the unique needs and conditions
of your workplace. Regular assessments, based on
ongoing risk evaluations and feedback from workers,
should be conducted to update protocols and ensure
continuous improvement in protecting workers from
heat-related accidents. By prioritizing these efforts,

we can create a safer work environment and protect the
well-being of our valuable workforce.
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HEAT

SAFETY

PLAN

Developing a Heat Safety Plan is essential for ensuring the well-being of workers in hot environments and preventing heat-
related accidents. The plan should address key aspects such as on-site heat monitoring, acclimation procedures for new/
temporary employees, availability of first aid and emergency protocols, comprehensive training for supervisors and employees,
measurement of heat stress and hazards, assessment of heat advisories for necessary changes, and implementation of
preventive measures. By incorporating these elements into the plan, employers can effectively protect workers and maintain a

safe working environment.

Preventative
Measures

E

Preventive measures in a Heat
Safety Plan include promoting
adequate hydration, implementing
acclimation programs and rest
breaks, and using appropriate
personal protective equipment
(PPE). These measures aim to
minimize heat-related risks and
ensure worker well-being in hot
environments.

ﬁ Heat Safety Plan

Monitoring Heat
Exposure

\N/

.O.}

Procedures for monitoring

heat exposure are crucialina
Heat Safety Plan. This involves
assigning an on-site individual

to regularly assess temperature,
humidity levels, and other factors
contributing to heat stress.

By monitoring heat exposure,
employers can identify high-risk
conditions and take proactive
measures to protect workers from
heat-related illnesses.

Emergency Response
Protocols

CALL
9-1-1

Emergency response protocols
are vital in a Heat Safety Plan.
They provide guidelines for
swiftly moving affected workers
to a cooler area, cooling them
down, and seeking medical
assistance when necessary.
These protocols ensure a prompt
and effective response to protect
the well-being of workers in
emergency situations.






SAMPLE HEAT SAFETY PLAN WORKSHEET/AGENDA

Heat Safety Plan

SAFETY MEASURES PLAN/ACTIONS

Who is the person(s) monitoring
the heat throughout the day?
(must be on-site at all times)

Acclimation Procedures for New
and Returning Employees.

Procedures to ensure first aid is
readily available

Emergency Response Protocols.

Procedures on training for
supervisors and employees on
Heat Safety Plan and Awareness
Symptoms.

How will heat stress be
measured?

How will heat hazards be deter-
mined.

How will a heat advisory be
assessed, along with any changes
to work environment/procedures
based on this assessment.

What preventative measures be
followed?

1900 WEST LOOP SOUTH « SUITE 500 - HOUSTON, TX 77027 - PHONE: 713.782.7600

Heat Safety Plan ﬁ






MONITORING

HEAT

EXPOSURE

Designating a responsible person to monitor heat on a daily basis throughout the workday is a crucial aspect of a Heat Safety
Plan. Employers should also stay informed about heat advisories from the National Weather Service to better understand

the potential risks. Two primary heat sources contribute to the risk of heat-related illness: environmental heat and metabolic
heat. Estimating workload and providing appropriate protections, such as rest breaks and scheduling work during cooler
times, is vital. Employers must assess both heat sources to determine workers' total heat stress. By addressing these factors,
employers can effectively mitigate the risk of heat-related illnesses in the workplace.

CONTRIBUTORS TO EACH HEAT SOURCE

ENVIRONMENTAL HEAT METABOLIC HEAT

WET BULB GLOBE TEMPERATURE (WBGT)

The use of a wet bulb globe temperature (WBGT) monitor is recommended to measure
environmental heat because it accounts for all four major environmental heat factors.

The three different themometers on the WBGT are:

Dry Bulb Thermometer - Measures ambient air temperature

Natural Wet Bulb Thermometer - Measures the potential for evaporative cooling
Black Globe Thermometer - Measures Radiant heat

Ensure placement of the monitor is close to the active work location and has
the same level of heat exposure. For further details on using the monitor’s
data to calculate measurement visit the OSHA website through the QR Code
on the right.

ﬁn Monitoring Heat Exposure





FACTORS USED TO MONITOR HEAT EXPOSURE

CLOTHING ADJUSTMENT FACTOR (CAF) - ADD THIS FACTOR TO THE WBGT MEASUREMENT

CLOTHING TYPE CLOTHING ADJUSTMENT FACTOR

*Coveralls: Assume only

NORMAL WORK CLOTHES 0
CLOTH (WOVEN) COVERALLS* 0
SMS POLYPROPYLENE COVERALLS * 0.9°F (0.5°C)
POLYOLEFIN COVERALLS* 1.8°F (1°C)
DOUBLE LAYER OF CLOTHING 5.4°F (3°C)
LIMITED-USE VAPOR-BARRIER COVERALL* 19.8°F (11°C)

undergarments are worn
underneath.

WORKER ACTIVITY LEVEL AWARENESS WITH METABLIC RATE (WATTS)

LEVEL OF PHYSICAL ACTIVITY ACTIVITY SAMPLES WATTS

REST Sitting 115
LIGHT Standing Watch, Slow Walking, Driving A Car, Kneeling 180
Pushing/Pulling Light Carts, Painting, Tapping And Drilling
MODERATE Using Hand Tools, General Carpentry, Hammering Nails 300
Intense Arm And Trunk Work, Mixing Cement, Shoveling
HEAVY Pushing/Pulling Heavy Carts Or Wheelbarrows, 415
Drilling Rock Or Concrete, Manual Raising/Lowering Loads
Climbing Stairs, Ladders, Or Ramps, Sledgehammer Use,
VERY HEAVY Any Activity Done At Near Maximum Pace, 520
Intense Shoveling Or Digging, Brick Or Stone Masonry

DETERMINING HEAT EXPOSURE RISK
Factor in the following:
+ Level of physical activity/workload

+ Environmental heat measurement through a WBGT or other method.

« Protective clothing that might impair heat dissipation

- If the worker is acclimated to the heat or not - assume workers on the job less than 1-2 weeks are not acclimated

EFFECTIVE WBGT* UNACCLIMATED WORKER ACCLIMATED WORKER

Below 70°F (21°C) Low risk of heat-related illness Low risk of heat-related illness
70 to 77°F (21 t0 25°C) Strenuous work possibly unsafe Low risk of heat-related illness
Above 77°F (25°C) High risk of heat-related illness with strenuous work Strenuous work possibly unsafe

*Effective WBGT is the WBGT measurement along with added clothing adjustment factor.

Monitoring Heat Exposure E






PREVENTIVE

MEASURES

Preventive measures play a crucial role in safeguarding workers from heat-related illnesses and ensuring their well-being in
hot environments. Encouraging regular hydration, implementing acclimation programs, scheduling adequate rest breaks, and
providing suitable personal protective equipment (PPE). By prioritizing these preventive measures, employers demonstrate
their commitment to creating a safe and healthy work environment, mitigating the risks associated with heat exposure, and
promoting the overall welfare of their workers.

HYDRATION

Provide Adequate Hydration: Encourage workers to drink plenty of fluids, particularly
water, throughout the workday.

« Workers should be encouraged to drink at least one cup (8 ounces) of water every 20

20 Minutes minutes while working in the heat not just if they are thirsty.

+ Make sure that cool, potable water is readily available at convenient locations on
20 Minutes the worksite.

+ For more prolonged exposure to heat, also provide electrolytes.
- Workers should be aware that use of certain personal protective equipment (e.g.,

20 Mi . _ : . ' '
O Minutes certain types of respirators and impermeable clothing) can increase the risk of heat-
related illness.
20 Minutes + Encourage regular hydration breaks and educate workers about the importance of
Refill staying hydrated.
Repeat

ARE YOU DRINKING ENOUGH WATER?
Urine Color Chart to Assess Your Hydration

I | | | |

1 to 3 | Hydrated 4 to 6 | Mildly Dehydrated 7 to 8 | Dehydrated
Keep drinking water as usual Go drink a glass of water Big Trouble! Go drink water now!

*Note: Certain foods, medications and vitamin supplements may change your urine color even if you are hydrated
*This chart should only be used as a guide and should not replace the advise of a health professional

ﬁn Preventive Measures






PREVENTATIVE MEASURES

ACCLIMATION

Acclimation and Proper Rest Breaks: Implement an acclimation program for new workers and those returning from
prolonged absences.
+ Gradually expose them to increased levels of heat and workload over a period to help their bodies adjust and adapt to the
environmental conditions.

- Schedule frequent rest breaks in shaded or air-conditioned areas to allow workers to cool down and recover from
heat exposure.

+ Avoid scheduling demanding tasks during the hottest parts of the day and consider adjusting work schedules to minimize
heat exposure.

)

A\ /il U ol el e
{ 1 1 1 1 1 1 | |X|% | | | | }

7 am 8 am 9 am 10 am 11 am 12 pm 1pm 2 pm 3pm-430pm 5pm 6 pm 7 pm 8 pm 9 pm 10 pm

*0n average the hottest part of the day is 3 pm to 4:30 pm

PERSONAL PROTECTIVE EQUIPMENT

Use Appropriate Personal Protective Equipment (PPE): Provide workers with suitable PPE designed to minimize heat stress.
This may include lightweight, breathable clothing, wide-brimmed hats or caps, and cooling vests. Encourage the use of PPE
and ensure that it is worn correctly.

In most cases, heat stress should be reduced by
engineering controls or work practice modifications.
However, in some limited situations, special cooling Safety Glasses or Infrared
devices can protect workers in hot environments: Reflecting Face Shields
Insulated suits
Reflective clothing

’ ' l Cooling Neck Wrap
) ) Class Il Safety Vest

« Infrared reflecting face shields

+ Cooling neck wraps

Lightweight Long-Sleeve
In extremely hot conditions, the following thermally l .‘ ' Breathable shirts (preferably
conditioned clothing might be used: reflective)

Hard or wide-brimmed Hat

« Vest that receives cooled air from a vortex tube Gloves

connected to an external compressed air source.

« Jackets or vests with reusable ice packs or phase

' ' Long Pants (preferably reflective)
change cooling packs in the pockets.

Sturdy Work Boots

Preventive Measures nﬁ






EMERGENCY

RESPONSE

PROTOCOLS

First aid for heat-related illnesses involves essential principles aimed at providing immediate relief and support to affected
workers. These include promptly moving the worker to a cooler area, actively cooling them by methods such as cold water
immersion or ice baths, removing outer layers of clothing, applying ice or cold wet towels to specific areas, ensuring air
circulation with fans, and never leaving the worker unattended. Offering comprehensive training on heat-related illnesses is
crucial for proper response and management. In case of uncertainty or severe symptoms, it is vital to call for professional
medical assistance, such as dialing 911, to ensure prompt and appropriate care.

PLACE ICE OR WET

TOWELS ON PERSON USE FANS

CALL
EMERGENCY
SERVICES
IMMEDIATELY LAYERS WATER

T

NEVER LEAVE ALONE

REMOVE OUTER IMMERSE IN COLD

Recognizing the symptoms of heat illnesses is essential for everyone. If any of these symptoms are observed in an individual,
it is crucial to provide immediate medical attention without attempting to diagnose the specific illness. The complexity and
overlapping nature of symptoms make timely action vital. Heat-related symptoms can rapidly worsen and potentially lead to
fatal consequences. Therefore, swift response and prioritizing medical attention are of utmost importance in ensuring the well-
being and safety of individuals experiencing heat-related symptoms.

En Emergency Response Protocols






EMERGENCY RESPONSE PROTOCOLS

Training your employees to recognize the symptoms of heat-related illnesses is vital for quick action to be taken.

HEAT STROKE SYMPTOMS HEAT EXHAUSTION SYMPTOMS

Confusion

Dizziness or Lightheadedness

Unconsciousness or Seizures

Irritability or Fatigue

Slurred Speech

Very High Body Temperature

Rapid Heart Rate

Thirst

Higher Body Temperature

Fast Heart Rate

Extreme Sweating or Hot, Dry Skin

Heat Stroke is the result of the body no
longer being able to control its temperature.
The body's temperature elevates, the
sweating body system fails, and the body is
not able to cool down.

Heat Stroke can be fatal if emergency
treatment is not received.

Heavy Sweating

Nausea or Vomiting

Heat Exhaustion is the body's response to
excessive loss of water and salt.

It is most likely to affect people with high
blood pressure and those working in a hot
environment.

OTHER HEAT ILLNESSES SYMPTOMS

HEAT CRAMPS

Muscle Spasms or Pain - Usually in legs, arms, or trunk

HEAT SYNCOPE

Fainting, Dizziness

HEAT RASH

Clusters of Red Bumps on Skin - Often on Neck, Upper Chest, and Skin Folds

RHABDOMYOLYSIS (Muscle Breakdown)

Muscle Pain, Dark Urine or Reduced Urine Output, Weakness

Emergency Response Protocols E
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HEAT SAFETY QUICK GUIDE

It is crucial to keep in mind that the tips provided are a foundation, and customizing heat safety measures to suit
the unique requirements and conditions of your workplace is imperative. Regular assessment and updating of
protocols should be conducted, taking into account ongoing risk assessments and feedback from workers. This
ensures a continuous improvement process in protecting workers from heat-related accidents and maintaining a
safe working environment. By staying proactive and adaptable, you can enhance the effectiveness of your heat

OFAD

safety measures and prioritize the well-being of your workforce.
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Visit 0SHA's Website on Heat Exposure for more Information: https:/www.osha.gov/heat-exposure E.‘]“El
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Migrant and Seasonal Agricultural U.S. Department of Labor ™
Worker Protection Act Wage and Hour Divislon ~. *
WAGE AND HOUR DIVISION

OMB NO: 1235-0002
Expires: 01/31/2027

Worker Information—Terms and Conditions of Employment

1. Place of employment:

2. Period of employment: From To

3. Wage rates to be paid: $ per Hour Piece Rate $ per

4. Crops and kinds of activities:

5. Transportation or other benefits, if any:

Charge(s) to workers, if any:

6. Workers’ compensation insurance provided: Yes |:| No |:|

Name of compensation carrier:

Name and address of policyholder(s):

Person(s) and phone number(s) of person(s) to be notified to file claim:

Deadline for filing claim:

7. Unemployment compensation insurance provided: Yes I:' No I:'

8. Other benefits: Charge(s)

9. For migrant workers who will be housed, the kind of housing available and cost, if any:

Charge(s)

10. List any strike, work stoppage, slowdown, or interruption of operation by employees at the place where the workers will be employed. (If there
are no strikes, etc., enter “None”):

11. List any arrangements that have been made with establishment owners or agents for the payment of a commission or other benefits for sales
made to workers. (If there are no such arrangements, enter “None”):

Name of Person(s) Providing This Information:

Note: The Department of Labor—Wage and Hour Division makes this form available in certain other languages to enable employers to satisfy the
requirement that the terms and conditions of employment be disclosed in a language common to the workers. Contact the nearest office of the
Wage and Hour Division to obtain such forms.

While completion of Form WH516 is optional, it is mandatory for Farm Labor Contractors, Agricultural Employers, and Agricultural Associations

to disclose employment terms and conditions in writing to migrant and day-haul workers upon recruitment, and to seasonal workers other than
day-haul workers upon request when an offer of employment is made to respond to the information collection contained In 29 CFR §§ 500.75-
500.76. This optional form may be used to disclose the required information. Thereafter, any migrant or seasonal worker has the right to have, upon
request, a written statement provided to him or her by the employer, of the information described above. This optional form may also be used for
this purpose.

We estimate that it will take an average of 32 minutes to complete this collection of information, including the time to review instructions, search
existing data sources, gather and maintain the data needed, and complete and review the collection of information. If you have any comments
regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, send them to the
Administrator, Wage and Hour Division, Room S3502, 200 Constitution Avenue NW, Washington, D.C. 20210. Do NOT send the completed form
to this office.

. - . - . Optional form WH516 ENG
Persons are not required to respond to this information unless it displays a currently valid OMB number. P REV 06/14





